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Proposal for a European Parliament and Council Directive  amending Council Directive 89/647/EEC on a solvency ratio for credit institutions
(96/C   114/06)
(Text with EEA relevance)
COM(95) 709 final - 96/0003(COD)
(Submitted by the  Commission on 28 February 1996)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN  UNION,
 Having regard to the Treaty establishing the European Community, and in particular the first and  third sentences of Article 57 (2) thereof,
 Having regard to the proposal from the Commission,
 Having regard to the opinion of the Economic and Social Committee,
 Acting in accordance with the procedure referred to in Article 189b of the Treaty,
 Whereas mortgage-backed securities may be treated as the loans referred to in Article 6 (1) (c) (1)  and Article 11 (4) of Council Directive 89/647/EEC  (1) if the competent authorities consider that  they are entirely equivalent in the light of the credit risk; whereas the issuer of such securities  must be legally and economically independent in relation to the original mortgage lender;
 Whereas Article 11 (4) of Directive 89/647/EEC provides for a derogation, on certain conditions,  for four Member States, from Article 6 (1) (c) (1), as regards the weighting to be applied to  assets secured by mortgages on offices or on multi-purpose commercial premises; whereas this  derogation expired on 1 January 1996;
 Whereas when Directive 89/647/EEC was adopted, the Commission undertook to examine this  transitional provision to determine whether, in the light of its findings and of international  developments and in view of the need to avoid distortions of competition, it considered that there  was a case for amending this provision and, if so, to put forward appropriate proposals; whereas  the results of the study relating to this provision, although not absolutely conclusive, show that  there is no significant difference between the rates of losses recorded in the Member States  covered by the derogation and in those not so covered; whereas, therefore, this derogation can be  extended to all Member States which so wish for a period of five years; whereas the property to  which the mortgage relates must be subject to rigorous assessment; whereas the property must be  either occupied or let by the owner; whereas in the latter case, the rental income must be secured  to the satisfaction of the competent authorities; whereas loans for property development are  excluded from this provision;
 Whereas this Directive is the most appropriate means of attaining the objectives sought and is  limited to the minimum required to attain those objectives and does not exceed what is necessary  for this purpose;
 Whereas this Directive concerns the European Economic Area and the procedure of Article 99 of the  EEA Agreement has been complied with;
 Whereas the Banking Advisory Committee has been consulted on the adoption of this Directive,
 HAVE ADOPTED THIS DIRECTIVE:
 

Article 1 
Directive 89/647/EEC is amended as follows:
 1. the following subparagraphs are added to Article 6 (1) (c) (1):
 'mortgage-backed securities which may be treated as the loans referred to in the first subparagraph  of this point or in Article 11 (4), if the competent authorities consider, given the legal  framework in force in each Member State, that they are equivalent in the light of the credit risk.
 The authorities must in particular be satisfied that:
 (i) such securities are fully and directly backed by a pool of mortgages which are of the same  nature as those defined in the first subparagraph of this point or in Article 11 (4) and are fully  performing when the mortgage-backed securities are created;
 (ii) a first charge on the underlying mortgage assets is held directly by investors in  mortgage-backed securities, or in their name by a trustee, in the same proportion as their holdings  bear to the securities they hold; when the trustee exercises the first charge, he does so on behalf  of these investors;`
2. Article 11 (4) is replaced by the following:
 '4.  Until 1 January 2001 the competent authorities of the Member States may authorize their credit  institutions to apply a 50  % risk weighting to loans fully and completely secured to their  satisfaction by mortgages on offices or on multipurpose commercial premises situated within the  territory of those Member States that allow the 50  % risk weighting. The sum borrowed cannot  exceed 60  % of the value of the property in question, calculated on the basis of rigorous  assessment criteria laid down in statutory or regulatory provisions, and the property must be  either used or let by the owner; in the latter case, the rental value must be secured to the  satisfaction of the competent authorities at least at a level envisaged in the assessment of the  value of the property.
 The first sentence of the first subparagraph does not exclude that competent authorities of a  Member State, which applies a higher risk weighting in its territory, may allow the 50  % risk  weighting to apply for this type of lending in the territories of those Member States that allow  the 50  % risk weighting.`

Article 2 
1.  Member States shall bring into force the laws,  regulations and administrative provisions necessary for them to comply with this Directive by 31  December 1997. They shall immediately inform the Commission thereof.
 When Member States adopt these provisions, these shall contain a reference to this Directive or  shall be accompanied by such reference at the time of their official publication. The procedure for  such reference shall be adopted by Member States.
 2.  Member States shall communicate to the Commission the text of the provisions of national law  which they adopt in the field covered by this Directive.
 
Article 3 
This Directive shall enter into force on the day of its publication in the Official  Journal of the European Communities.
 
Article 4 
This Directive is addressed to the Member States.
 
(1) OJ No L 386, 30. 12. 1989, p.  14, as last amended by Directive .  .  .  (contractual netting).
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