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    FOREWORD


    As a European institution and legislator, the European Central Bank (ECB) is committed to building a sound and transparent legal framework in line with best practice. This publication updates the presentation of the ECB’s legal acts and instruments, first published in July 2008 as part of the series of legal booklets produced by the ECB’s Legal Services to provide the readers with a synthesis of the contents of ECB legal acts. It contains new information to take into account amendments to the legal framework adopted between 1 January 2011 and 31December2013.


    Some of the most notable developments that it covers are:


    •a number of legal acts adopted in reaction to the financial crisis, in particular: (i)a Guideline on additional temporary measures relating to Eurosystem refinancing operations and eligibility of collateral; (ii)a Decision which improves the overall consistency of the risk control framework and its practical implementation; and (iii) a Decision on temporary measures relating to the eligibility of marketable debt instruments issued or fully guaranteed by the Republic of Cyprus;


    •a number of legal acts relating to TARGET2 and TARGET2-Securities (T2S), notably: (i) a Guideline recasting the TARGET2 Guideline and introducing new provisions on issues formerly internal to the Eurosystem; (b) a recast of the T2S Guideline; (c) a Decision establishing rules and procedures for the implementation of eligibility criteria for central securities depositories (CSDs); (d) a Decision on the selection of T2S network services providers;


    •a number of important legal acts relating to banknotes, in particular: (a) a Decision setting out the rules for the exchange of damaged euro banknotes; (b) a Guideline establishing the Data Exchange for Cash Services (DECS); (c) a Decision on environmental and health and safety accreditation procedures for the production of euro banknotes; (d) a recast of the Decision on the denominations, specifications, reproduction, exchange and withdrawal of euro banknotes;


    •taking account of the new European System of Accounts 2010, recasts of a number of key legal acts in the statistics sector relating to: the balance sheet of the monetary financial institutions sector; statistical reporting requirements for post office giro institutions; the assets and liabilities of investment funds; the assets and liabilities of financial vehicle corporations; interest rates applied by monetary financial institutions; statistical reporting requirements in the field of quarterly financial accounts; government finance statistics; external statistics;


    •other new legal acts, in particular: (a) a Regulation and Guideline concerning statistics on holdings of securities; (b) a Regulation on payment statistics; (c) a Decision establishing the framework for a public key infrastructure for the ESCB.


    Readers may also note that the ECB plans to publish a separate legal booklet to present the changes to its institutional framework made in 2014 as a result of the establishment of the Single Supervisory Mechanism.


    The summaries inthisbooklet are a user-friendly supplement to the full legal texts of the ECB’s legal acts and instruments, which are available on the ECB’s website at www.ecb.europa.eu.


    I am sure that this updated booklet will provide readers everywhere with a concise overview of the most important legal acts and instruments underpinning the work of the Eurosystem and the European System of Central Banks.
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    Frankfurt am Main, July 2014


    Yves Mersch


    Member of the ECB’s Executive Board

  


  
    1 INTRODUCTION


    This ninth legal booklet published by the ECB1 provides summaries of the main legal acts and instruments in the legal framework of the Eurosystem and the ESCB. The booklet is designed in particular as a useful reference tool for ECB and NCB staff who want to learn more about the ECB legal acts and instruments in a particular field or about the relationship between different legal acts. The overall objective is thus to publish a concise summary of the ECB legal acts and instruments constituting the legal framework of the Eurosystem and the ESCB in a practical format. To this end, the booklet covers:


    – ECB institutional provisions;


    – Monetary policy and operations;


    – Payment and settlement systems (TARGET2 and TARGET2-Securities);


    – Banknotes and coins, means of payments and currency matters;


    – Foreign reserves, foreign exchange and Eurosystem reserve management services;


    – Statistics; and


    – Fraud prevention, transparency and data protection.


    The booklet contains brief summaries of each ECB legal act and instrument in the above areas. It includes all main public legal acts and instruments adopted by the ECB prior to 31 December 2013, as well as recommendations of general interest and certain key Council regulations.


    The booklet does not include institutional and employment-related legal acts,2 some legal acts which are still technically in force but no longer of great relevance (e.g. legal acts in preparation for the adoption of the euro by various Member States) or non-public ECB legal acts that have not been published.


    The booklet gives dynamic publication references. For details regarding any particular legal act, reference is made to the version published in the Official Journal of the European Union (OJ).3


    
      
        1 The other booklets in the series are: (1) Institutional provisions (2004); (2) Guide to consultation of the ECB by national authorities (2005); (3) European legislation on financial markets (2007); (4) Legal framework of the Eurosystem and the ESCB (2008); (5) the ECB’s Advisory Role (2009); (6) Legal framework of the Eurosystem and the ESCB (2009); (7) Legal framework of the Eurosystem and the ESCB (2011); (8) Institutional provisions (2012).

      


      
        2 Many of the institutional provisions (e.g. the Statute of the European System of Central Banks and of the European Central Bank, as well as the Rules of Procedure of the ECB, the Executive Board and the Governing Council) are set out in a separate legal booklet on institutional provisions (see footnote 1). The booklet on institutional provisions will be republished to take account of the changes made in 2014 as a result of the establishment of the Single Supervisory Mechanism.

      


      
        3 Full text and all amending legal acts are available on the EUR-Lex website at www.eur-lex.europa.eu and in the Legal Framework section on the ECB’s website at www.ecb.europa.eu.

      

    

  


  
    2 ECB INSTITUTIONAL PROVISIONS


    2.1 ECB’S CAPITAL


    Each NCB in the ESCB must contribute a proportion of the ECB’s capital. Articles 28 to 29 of the Statute of the European System of Central Banks and of the European Central Bank (hereinafter the ‘Statute of the ESCB’) lay down the rules for calculating how much each NCB has to contribute. The key for subscription to the ECB’s capital, known as the ‘capital key’, works as follows. Each NCB is assigned a weighting by reference to the relevant Member State’s population and GDP, and the weightings are adjusted every five years. The percentages are rounded up to the nearest multiple of 0.05 percentage points and the European Commission provides the statistical data.


    Pursuant to Article 48.3 of the Statute of the ESCB, each time a new Member State joins the European Union (EU) the total amount of the ECB’s capital is automatically increased and each NCB’s weighting has to be adjusted accordingly. Hence the ECB adopted four decisions on 21 June 2013 to take account of Croatia acceding to the EU, and thereby of Hrvatska narodna banka joining the ESCB.1 The ECB adopted another four decisions in August 2013, in view of the quinquennial adjustment of the weightings, and to prepare for Latvia adopting the euro on 1January 2014.


    Decision ECB/2013/28 of 29 August 2013 on the national central banks’ percentage shares in the key for subscription to the European Central Bank’s capital2 is the legal instrument setting out the weightings for each NCB in the ESCB with effect from 1 January 2014. This Decision adjusts the capital key weightings as required by analogy with Article 29.3 of the Statute of the ESCB and takes account of the adoption of the euro by Latvia. Examples of NCB weightings are 0.1928% for Eesti Pank and 12.3108% for the Banca d’Italia.


    Decision ECB/2013/29 of 29 August 2013 laying down the terms and conditions for transfers of the European Central Bank’s capital shares between the national central banks and for the adjustment of the paid-up capital3 sets the ECB’s subscribed capital at EUR 10 825 007 069.61 and determines the terms and conditions for transfers of capital shares between the NCBs in order to ensure that the distribution thereof corresponds to the adjusted capital key weightings.


    There is an important distinction between the subscribed capital and the paid-up capital. Decision ECB/2013/31 of 30 August 2013 on the paying-up of the European Central Bank’s capital by the non-euro area national central banks4 provides that Member States which have not yet adopted the euro only pay 3.75% of their share to the ECB’s subscribed capital until they adopt the euro and determines the amount which each non-euro area NCB has to pay with effect from 1 January 2014, taking into account the adjusted capital key weightings.


    Decision ECB/2013/30 of 29 August 2013 on the paying-up of the European Central Bank’s capital by the national central banks of Member States whose currency is the euro,5 sets out the amount that each NCB in the Eurosystem (not the ESCB) has to pay with effect from 1 January 2014, taking into account the adjusted capital key weightings.


    2.2 ACCOUNTING, REPORTING AND AUDITING


    Article 15 of the Statute of the ESCB lays down various reporting commitments for the ESCB. Article 26.3 of the Statute of the ESCB requires the Executive Board to draw up a consolidated balance sheet of the ESCB, which comprises those of the NCBs’ assets and liabilities that fall within the ESCB. The Governing Council establishes the necessary rules for standardising the accounting and reporting of NCB operations, pursuant to Article 26.4 of the Statute of the ESCB.


    Guideline ECB/2010/20 of 11 November 2010 on the legal framework for accounting and financial reporting in the European System of Central Banks (recast)6 provides for the harmonisation of the NCBs’ published annual financial statements and of the published weekly and annual consolidated financial statements of the Eurosystem.


    Article 2 of the Guideline makes clear that the scope of its application is limited to the Eurosystem accounting and financial reporting regime laid down in the Statute of the ESCB. It recommends that NCBs should, to the extent possible, follow the rules set out in the Guideline for their national reports and financial accounts in the interests of consistency and comparability between the Eurosystem and national regimes, but acknowledges that there is no legal duty to do so.


    The Guideline sets out the relevant basic accounting assumptions (e.g. the accruals principle), as well as rules on:


    – how balance sheets must be composed;


    – the valuation of items on balance sheets;


    – income recognition (e.g. realised gains and losses must be taken to the profit and loss account);


    – the accounting of off-balance-sheet instruments (e.g. interest rate swaps);


    – the application by the NCBs of the same consolidation techniques and processes; and


    – reporting formats (the Guideline sets out the format to be used by NCBs).


    There are also transitional rules providing that NCBs must revalue all financial assets and liabilities at the date they join the Eurosystem.


    The majority of the Guideline is taken up by the annexes, which contain detailed rules on, for example, what is meant by the ‘economic approach’, how balance sheets are to be structured and which valuation rules to apply to them.


    Guideline ECB/2011/27 of 21 December 2011 amending Guideline ECB/2010/20 on the legal framework for accounting and financial reporting in the European System of Central Banks7 amended Annex IV to Guideline ECB/2010/20 in order to clarify that NCBs may establish on their balance sheets provisions other than Eurosystem provisions. Guideline ECB/2012/29 of 10 December 2012 amending Guideline ECB/2010/20 on the legal framework for accounting and financial reporting in the European System of Central Banks8 inserted in the enacting terms of Guideline ECB/2010/20 the option for NCBs to establish on their balance sheets provisions for foreign exchange rate, interest rate, credit and gold price risks on the basis of a reasoned estimate of their risk exposure and amended Annex IV to Guideline ECB/2010/20 again, this time in order to harmonise the financial reporting of emergency liquidity assistance operations. Guideline ECB/2010/20 also includes the valuation principles for securities acquired for monetary policy purposes based on whether they are held or not until maturity. These cover: the way in which liabilities arising from monetary policy operations initiated by an NCB prior to joining the Eurosystem must be recorded; the accounting treatment of outstanding claims arising from defaults by Eurosystem counterparties in the context of Eurosystem credit operations and of related assets; and the accounting treatment of provisions for counterparty risks arising from such operations. Guideline ECB/2010/20 also contains provisions on the hedging of interest rate risk and the revaluation of synthetic instruments.


    Decision ECB/2010/21 of 11 November 2010 on the annual accounts of the European Central Bank (recast)9 contains specific rules detailing how the ECB’s annual accounts are to be drawn up. The rules apply to the balance sheet, off-balance sheet items that are recorded in the ECB’s books, the profit and loss account and the notes to the ECB’s annual accounts. Many of the provisions of Guideline ECB/2010/20 (e.g. on the cost of transactions) are incorporated by reference into this Decision, and the basic accounting assumptions referred to in Guideline ECB/2010/20 also apply to this Decision. Decision ECB/2012/30 of 10 December2012 amending Decision ECB/2010/21 on the annual accounts of the European Central Bank10 inserted a derogation from the basic accounting assumption on post-balance sheet events laid down in Decision ECB/2010/20. It namely clarified that for the ECB’s annual accounts, post-balance sheet events should only be taken into account until the date when the financial statements are authorised for issue, i.e. the date on which the Executive Board authorises the submission of the ECB’s annual accounts to the Governing Council for approval. Decision ECB/2013/52 of 27 December 2013 amending Decision ECB/2010/21 on the annual accounts of the European Central Bank11 amends Annex I to Decision ECB/2010/21 to provide for the reporting of remeasurement results of the net defined benefit liability (asset) in respect of post-employment benefits on the liability side of the ECB’s balance sheet under item 14 ‘Revaluation Accounts’.


    Decision ECB/2010/21 provides that current market rates and prices are used for balance sheet valuation purposes except where otherwise specified. The Annexes specify:


    – the composition and valuation rules for the balance sheet;


    – the format of the balance sheet; and


    – the format of the profit and loss account.


    The Decision provides that when it is interpreted, account should be taken of the preparatory work, the accounting principles harmonised by Union law and generally accepted international accounting standards. It also specifies that if a specific type of accounting treatment is not laid down in the Decision, and in the absence of a decision to the contrary by the Governing Council, the ECB must follow valuation principles in accordance with International Accounting Standards, as adopted by the EU, that are relevant to the ECB’s activities and accounts.


    Furthermore, Decision ECB/2010/21 incorporated certain new provisions, in particular on the hedging of interest rate risk.


    Article 27.1 of the Statute of the ESCB requires the accounts of the ECB and the NCBs to be audited by independent external auditors recommended by the Governing Council and approved by the Council of the European Union. Each time the ECB itself or an NCB wishes to appoint or reconfirm the appointment of its external auditors, the ECB adopts a recommendation,12 and the Council of the European Union then follows this up with a decision.


    Decision ECB/2007/5 of 3 July 2007 laying down the Rules on Procurement13 sets out the rules for tendering supply, service and works contracts. Tenders may be carried out by the ECB alone, or in conjunction with one or more NCBs. Procurement procedures must be carried out in accordance with the general principles of transparency and publicity, equal access and equal treatment, as well as the principles of non-discrimination and fair competition. The Decision sets out, inter alia: the thresholds for application of the public tender procedures; the normal duration of contracts; the types of public tender procedures and of procedures below the thresholds; the time limits for receipt of applications and tenders; the means of communication with candidates and tenderers; and the rules in relation to selection and award criteria.


    Decision ECB/2009/2 of 27 January 2009 amending Decision ECB/2007/5 laying down the Rules on Procurement14 made three principal changes: it provided for a reduction in the thresholds for public tenders in accordance with EU procurement legislation; it specified the rules on establishing lists of suitable suppliers following publication of a contract notice; and it defined the rules on the exclusion of suppliers from future tender procedures. Decision ECB/2010/8 of 27 July 2010 amending Decision ECB/2007/5 laying down the Rules on Procurement15 revised the ECB’s thresholds for public tender procedures in line with those applied by other EU institutions, clarified the nature of certain exemptions from the procurement procedures, and provided for greater access by unsuccessful candidates and tenderers to internal ECB documents. Decision ECB/2012/10 of 19 June 2012 amending Decision ECB/2007/5 laying down the Rules on Procurement16 again revised the ECB’s thresholds for public tender procedures in order to align these with the thresholds applied by other EU institutions.


    By means of Decision ECB/2008/17 of 17November2008 laying down the framework for joint Eurosystem procurement,17 the ECB adopted a framework for the joint procurement of goods and services by the Eurosystem, with the aim of fostering the participation of Eurosystem central banks in joint procurement and exploiting synergies and economies of scale. The Decision formalised the mandate of the Eurosystem Procurement Coordination Office (EPCO), which was hosted by the Banque centrale du Luxembourg from 2008 to 30 June 2014. Moreover, the Decision defines general rules for joint tender procedures conducted by one central bank under the procurement law applicable to that central bank. Joint tender procedures may be used for the procurement of goods and services necessary for the performance of Eurosystem tasks. Participation in such tender procedures is voluntary. The Governing Council may invite NCBs of Member States that have not yet adopted the euro to participate in EPCO’s activities and in joint tender procedures.


    2.3 MONETARY INCOME


    Under Article 32 of the Statute of the ESCB, the income accruing to the NCBs in the performance of the ESCB’s monetary policy function (hereinafter ‘monetary income’) is allocated at the end of each financial year. The amount of monetary income that an NCB is allocated is equal to the annual income that it derives from its assets held against notes in circulation and deposit liabilities to credit institutions. NCBs must earmark these assets in accordance with Governing Council guidelines. The amount of each NCB’s monetary income is reduced by an amount equivalent to any interest paid by that NCB on its deposit liabilities to credit institutions in accordance with Article 19 of the Statute of the ESCB.


    Decision ECB/2010/23 of 25 November 2010 on the allocation of monetary income of the national central banks of Member States whose currency is the euro (recast)18 is closely linked to Decision ECB/2010/29 of 13 December 2010 on the issue of euro banknotes (recast).19 The allocation of euro banknotes among Eurosystem members gives rise to intra-Eurosystem balances and the remuneration of these intra-Eurosystem balances on euro banknotes in circulation has a direct effect on the income of each Eurosystem member. Since 2003 the amount of each NCB’s monetary income has been determined by measuring the actual income that derives from the earmarkable assets recorded in its books.


    New Eurosystem NCBs are treated in the same way financially as existing Eurosystem NCBs, for reasons of fairness, consistency and equal treatment, which is achieved by means of an adjustment procedure to be applied each time a Member State adopts the euro.


    Decision ECB/2010/23 also includes certain amendments in order to take account of three developments: the establishment of the programme for the purchase of covered bonds for monetary policy purposes; widened access to Eurosystem open market operations and standing facilities by credit institutions; and the necessity, as shown by experience, of specifying the treatment of outstanding claims arising from defaults by Eurosystem counterparties in the context of Eurosystem credit operations, and of related financial assets. Decision ECB/2011/18 of 3November2011 on the allocation of monetary income of the national central banks of Member States whose currency is the euro20 provided that covered bonds purchased under Decision ECB/2009/1621 and Decision ECB/2011/1722 should be deemed to generate income at the reference rate as laid down in Decision ECB/2010/23.


    Income accrues to the ECB on the remuneration of its intra-Eurosystem claims on NCBs relating to its share of euro banknotes in circulation. Decision ECB/2010/24 of 25 November 2010 on the interim distribution of the income of the European Central Bank on euro banknotes in circulation and arising from securities purchased under the securities markets programme23 provides that the ECB’s income on euro banknotes in circulation and its income arising from the purchase of Securities Markets Programme (SMP) securities must be distributed to euro area NCBs in proportion to their paid-up shares in the ECB’s subscribed capital. Decision ECB/2012/33 of 19 December 2012 amending Decision ECB/2010/24 on the interim distribution of the income of the European Central Bank on euro banknotes in circulation and arising from securities purchased under the securities markets programme24 aligns the dates for the interim distribution of the ECB’s income on euro banknotes in circulation with those for the distribution of the ECB’s income arising from SMP securities in each financial year and provides that such distribution is made on the last working day in January of the following year, unless the Governing Council decides otherwise.


    Decision ECB/2010/24 provides that the Governing Council may decide that all or part of the ECB’s income arising from SMP securities and, if necessary, all or part of the ECB’s income on euro banknotes in circulation should be retained, to the extent that this is necessary to ensure that the amount of distributed income does not exceed the ECB’s net profit for that year. Any such decision must be taken where, on the basis of a reasoned estimate prepared by the Executive Board, the Governing Council expects that the ECB will have an overall annual loss or will make an annual net profit that is less than the estimated amount of its income on euro banknotes in circulation and the estimated amount of its income arising from SMP securities. Furthermore, Decision ECB/2010/24 gives the Governing Council the power to decide to transfer all or part of the ECB’s income arising from SMP securities and, if necessary, all or part of the ECB’s income on euro banknotes in circulation to a provision for foreign exchange rate, interest rate, credit and gold price risks.


    
      
        1 Decision ECB/2013/17 of 21 June 2013 on the national central banks’ percentage shares in the key for subscription to the European Central Bank’s capital (OJL187,6.7.2013,p.15), Decision ECB/2013/18 of 21 June 2013 laying down the terms and conditions for transfers of the European Central Bank’s capital shares between the national central banks and for the adjustment of the paid-up capital (OJL187,6.7.2013,p.17), Decision ECB/2013/19 of 21June 2013 on the paying-up of the European Central Bank’s capital by the national central banks of Member States whose currency is the euro (OJL187,6.7.2013,p.23) and Decision ECB/2013/20 of 21 June 2013 on the paying-up of the European Central Bank’s capital by the non-euro area national central banks (OJL187,6.7.2013,p.25).

      


      
        2 OJL6,21.1.2014,p.53.

      


      
        3 OJ L6, 21.1.2014, p.55.

      


      
        4 OJ L6, 21.1.2014, p.63.

      


      
        5 OJ L6, 21.1.2014, p.61.

      


      
        6 OJ L 35, 9.2.2011, p. 31.

      


      
        7 OJ L19, 24.1.2012, p.37.

      


      
        8 OJ L356, 22.12.2012, p.94.

      


      
        9 OJ L35, 9.2.2011, p.1.

      


      
        10 OJ L356, 22.12.2012, p.93.

      


      
        11 OJ L33, 4.2.2014 p.7.

      


      
        12 e.g. Recommendation ECB/2013/42 of 25 August 2011 to the Council of the European Union on the external auditors of Latvijas Banka (OJ C 342, 15.11.2013, p. 1); and Recommendation ECB/2013/9 of 19 April 2013 to the Council of the European Union on the external auditors of the European Central Bank (OJ C 122, 27.4.2013, p. 1).

      


      
        13 OJL184, 14.7.2007, p.34.

      


      
        14 OJ L51, 24.2.2009, p.10.

      


      
        15 OJ L51, 24.2.2009, p.10.

      


      
        16 OJ L178, 10.7.2012, p.14.

      


      
        17 OJ L 319, 29.11.2008, p. 76.

      


      
        18 OJ L 35, 9.2.2011, p. 17.

      


      
        19 OJ L 35, 9.2.2011, p. 26.

      


      
        20 OJ L 319, 2.12.2011, p. 116.

      


      
        21 Decision ECB/2009/16 of 2 July 2009 on the implementation of the covered bond purchase programme (OJ L 175, 4.7.2009, p. 18.), which provides for the establishment of a programme for the purchase of covered bonds for monetary policy purposes.

      


      
        22 Decision ECB/2011/17 of 3 November 2011 on the implementation of second covered bond purchase programme (OJ L 297, 16.11.2011, p. 70), which provides for the establishment of a second programme for the purchase of covered bonds for monetary policy purposes.

      


      
        23 OJ L6, 11.1.2011, p.35.

      


      
        24 OJ L13, 17.1.2013, p.12.

      

    

  


  
    3 MONETARY POLICY AND OPERATIONS


    3.1 MONETARY POLICY INSTRUMENTS – PERMANENT FRAMEWORK


    Guideline ECB/2011/14 of 20 September 2011 on monetary policy instruments and procedures of the Eurosystem (recast)1 lays down the principles, instruments, procedures and criteria for the implementation of the single monetary policy in the euro area. Guideline ECB/2011/14 has very few enacting terms, with its bulk consisting of two annexes. Annex I, better known as the ‘General Documentation’, sets out the Eurosystem’s legal framework for monetary policy instruments and procedures. One of the main aims of the Guideline, as set out in its introduction, is to set out the framework to be implemented by the euro area NCBs in their jurisdiction and to provide counterparties with the information they need in relation to the Eurosystem’s monetary policy framework. The Guideline does not itself confer rights or impose obligations on counterparties; the legal relationship between the Eurosystem and its counterparties is established in the euro area NCBs’ contractual and/or regulatory arrangements.


    The General Documentation consists of seven chapters. Chapter 1 gives an overview of the operational framework for the Eurosystem’s monetary policy, setting out, for example, a list of the monetary policy instruments which are available to the Eurosystem (e.g. open market operations and standing facilities). Chapter 2 sets out the eligibility criteria for counterparties which participate in Eurosystem monetary policy operations. Chapter 3 covers open market operations, which the Eurosystem uses to steer interest rates, manage liquidity and signal its monetary policy stance. There are four categories of open market operations in the Eurosystem: (i)main refinancing operations; (ii)longer-term refinancing operations; (iii)fine-tuning operations; and (iv)structural operations. This Chapter sets out the features of the different types of open market instruments (e.g. reverse transactions). Chapter 4 sets out the two types of standing facility that are available to counterparties: (i) the marginal lending facility (by which counterparties can obtain overnight liquidity from euro area NCBs); and (ii) the deposit facility (by which counterparties can make overnight deposits with euro area NCBs). Chapter 5 specifies the various procedures that are applied in the execution of monetary policy operations: (i) tender procedures; (ii) procedures for bilateral operations; and (iii) settlement procedures. Chapter 6 lays down the eligibility criteria for the use of underlying assets as collateral in monetary policy operations. All Eurosystem credit operations must be based on adequate collateral and consequently all Eurosystem operations that provide liquidity are based on underlying assets provided by counterparties as collateral. The provision of collateral by counterparties, depending on each euro area NCB’s contractual and/or regulatory arrangements, can either take the form of a transfer of ownership of assets (for outright transactions or repurchase agreements) or that of a pledge or a charge granted over relevant assets (for collateralised loans). The rules set out in this chapter are very detailed, covering, for example, also the Eurosystem’s credit assessment framework. Chapter 7 presents the Eurosystem’s minimum reserve system, which sets out, for example, how the level of minimum reserves that a credit institution must hold is calculated.


    Guideline ECB/2011/14 mainly introduced changes to Chapter 6 of the General Documentation. In particular, risk control measures for marketable assets were amended, inter alia,by reducing the limit for the use of unsecured debt instruments issued by a credit institution or by any other entity with which the credit institution has close links. Guideline ECB/2011/14 also inserted a new declaratory statement in Chapter 1 of the General Documentation stressing the importance of counterparties’ compliance with existing national anti-money laundering/counter terrorist financing legislation. For debt instruments other than covered bank bonds issued by credit institutions, the eligibility criterion that these be admitted to trading on a regulated market was abolished. The introduction of a common minimum threshold for the size of credit claims for collateral purposes was postponed. Finally, other changes were introduced providing for the proportional and non-discriminatory application of discretionary measures.


    The General Documentation also consists at present of eight appendices, following the changes introduced by the subsequent Guideline ECB/2012/25, setting out:


    – examples of monetary policy operations and procedures;


    – a glossary;


    – criteria for the selection of counterparties for Eurosystem foreign exchange intervention operations and foreign exchange swaps for monetary policy purposes;


    – a presentation of the reporting framework for the ECB’s money and banking statistics;


    – a list of the Eurosystem websites;


    – a description of the procedures and sanctions to be applied in the event of non-compliance with counterparty obligations; and


    – additional legal requirements for the creation of a valid security over credit claims.


    Annex II to Guideline ECB/2011/14 sets out the additional minimum common features applicable to all arrangements for monetary policy operations, which should be introduced by the euro area NCBs in their contractual or regulatory arrangements with their counterparties. There are specific minimum common features relating to reverse transactions (repurchase agreements and collateralised loans) and foreign exchange swaps.


    Guideline ECB/2012/25 amending Guideline ECB/2011/14 on monetary policy instruments and procedures of the Eurosystem2 introduced numerous changes to the General Documentation. In particular, it further refined the rules relating to asset-backed securities, including loan-level data reporting requirements (see new Appendix 8 to the General Documentation – Loan-level data reporting requirements for asset-backed securities). Further, it specified and streamlined the coupon types of eligible marketable debt instruments to ensure consistency with regard to the acceptable coupon structures. In addition, it set out new additional eligibility criteria applicable to cover bonds, as well as introducing changes to the rules for the use of eligible assets and the performance monitoring of credit assessment systems. Finally, Guideline ECB/2012/25 changed the method for calculating sanctions in cases of non-compliance with counterparty obligations, and introduced amendments to the rules relating to the creation of a valid security over credit claims.


    Decision ECB/2013/6 of 20 March 2013 on the rules concerning the use as collateral for Eurosystem monetary policy operations of own-use uncovered government-guaranteed bank bonds3 introduced changes to the rules concerning the use of own-use uncovered government guaranteed bank bonds as collateral. Decision ECB/2013/6 laid down that from 1 March 2015 uncovered bank bonds that are (i) issued by the counterparty using them or by entities closely linked to the counterparty and (ii) fully guaranteed by one or several European Economic Area (EEA) public sector entities which have the right to levy taxes may no longer be used by such counterparty as collateral for Eurosystem monetary policy operations either: directly; or indirectly, where they are included in the pool of covered bonds issued by the same counterparty that issued the uncovered bank bonds or by entities closely linked to that counterparty. The Decision also provided that in exceptional circumstances, temporary derogations could be granted by the Governing Council from this prohibition for a maximum of three years.


    Decision ECB/2013/35 of 26 September 2013 on additional measures relating to Eurosystem refinancing operations and eligibility of collateral4 introduced changes and additions to certain provisions of Guideline ECB/2011/14. It aims to strengthen the Eurosystem risk control framework by adjusting the eligibility criteria and haircuts applied to collateral accepted in Eurosystem monetary policy operations and adopting certain additional measures to improve the overall consistency of the framework and its practical implementation. Such criteria include additional or specific eligibility criteria for marketable assets, commercial mortgage-backed securities and covered bonds. Finally, Decision ECB/2013/35 also introduces further refinements to the remedies in the event of default and on the grounds of prudence.


    3.2 FINANCIAL CRISIS-RELATED TEMPORARY FRAMEWORK


    In reaction to the exceptional circumstances in financial markets, including the securities markets, Decision ECB/2010/5 of 14 May 2010 establishing a securities markets programme5 established a temporary SMP in order to address tensions in certain market segments that were hampering the monetary policy transmission mechanism. Under the SMP, the euro area NCBs, in accordance with their shares in the key for subscription of the ECB’s capital, and the ECB were authorised to conduct outright interventions in the euro area public and private debt securities markets. Decision ECB/2010/5 set out the eligibility criteria for the SMP. Under the SMP, Eurosystem central banks may purchase: (i) on the secondary market, eligible marketable debt instruments issued by euro area central governments or public entities of the Member States whose currency is the euro; and (ii) on the primary and secondary markets, eligible marketable debt instruments issued by private entities incorporated in the euro area. Decision ECB/2010/5 also laid down which marketable debt instruments were eligible for outright purchase under the SMP, as well as the eligible counterparties. The impact of these interventions were neutralised through specific operations to re-absorb the liquidity injected and thereby ensure that the monetary policy stance is not affected. The last SMP purchases took place in February 2012 and the programme was terminated on 6September 2012 with the Governing Council’s decision on the adoption of the ECB’s Outright Monetary Transactions (OMT) programme.6 OMT refers to a number of technical features regarding the Eurosystem’s outright transactions in secondary sovereign bond markets that aim to ensure an appropriate monetary policy transmission and the singleness of the monetary policy. Such transactions are to be conducted within a specified framework, including an effective conditionality attached to an appropriate European Financial Stability Facility/European Stability Mechanism (EFSF/ESM) programme. It is for the Governing Council to decide, following a thorough assessment, on the start, continuation and suspension of OMT in full discretion and acting in accordance with its monetary policy mandate.


    Guideline ECB/2013/4 of 20 March 2013 on additional temporary measures relating to Eurosystem refinancing operations and eligibility of collateral and amending Guideline ECB/2007/97 sets additional enhanced credit support measures to support bank lending and liquidity in the euro area money market by temporarily suspending the applicability of certain provisions of the General Documentation. In common with previous guidelines, Guideline ECB/2013/4 also provides that the rules for the conduct of Eurosystem credit operations and the eligibility criteria for collateral laid down in it are to apply in conjunction with Guideline ECB/2011/14.


    Guideline ECB/2013/4 accepts as eligible collateral marketable debt instruments as described in Section 6.2.1 of the General Documentation, if denominated in pound sterling, yen or US dollars, provided that: (a) they are issued and held/settled in the euro area; (b) the issuer is established in the EEA; and (c) they fulfil all other eligibility criteria in Section 6.2.1 of the General Documentation. In addition, subject to certain conditions, it also accepts certain additional credit claims and asset-backed securities as being eligible.


    Further, Guideline ECB/2013/4 specifies the possibility of early repayment of longer-term refinancing operations by counterparties under certain conditions in order to ensure that the same conditions are applied by all NCBs in that regard.


    In addition, Guideline ECB/2013/4 suspends, for certain marketable instruments, the Eurosystem’s minimum requirements for the Eurosystem’s credit quality threshold. Amongst other things, that credit quality threshold does not apply to marketable debt instruments issued or fully guaranteed by the central governments of euro area Member States under an EU/International Monetary Fund (IMF) programme, unless the Governing Council decides that the relevant Member State does not comply with the conditionality of the financial support and/or the macroeconomic programme.


    Finally, Guideline ECB/2013/4 amends the rules on the use of uncovered government-guaranteed bank bonds for the period until 28 February 2015. As a result, euro area NCBs are not obliged to accept as collateral for Eurosystem credit operations eligible uncovered bank bonds which: (a) do not fulfil the Eurosystem’s requirement of high credit standards; (b) are issued by the counterparties using them or by entities closely linked to the counterparty; and (c) are fully guaranteed by a Member State: (i) whose credit assessment does not comply with the Eurosystem’s requirement of high credit standards for issuers and guarantors of marketable assets as laid down in Section 6.3.1 and 6.3.2 of the General Documentation; and (ii) which is compliant with an EU/IMF programme, as assessed by the Governing Council.


    The adoption of Decision ECB/2013/36 of 26 September 2013 on additional measures relating to Eurosystem refinancing operations and eligibility of collateral8 was necessitated by the relevant additional temporary measures provided for in Guideline ECB/2013/4. Decision ECB/2013/36 provides some clarifications to Guideline ECB/2013/4 in order to improve the overall consistency of the risk control framework and its practical implementation. Decision ECB/2013/36 adjusts the valuation haircuts for asset-backed securities eligible under the temporary framework, and defines the servicing continuity provisions applicable to them. In addition, it changes the rule for the admission of additional credit claims under the temporary Eurosystem collateral framework.


    Decision ECB/2013/22 of 5 July 2013 on temporary measures relating to the eligibility of marketable debt instruments issued or fully guaranteed by the Republic of Cyprus9 temporarily suspended the applicability of certain provisions of the General Documentation (relating to the Eurosystem’s minimum requirements for credit quality) in reaction to the fiscal difficulties experienced by the Republic of Cyprus and its approval of an economic and financial adjustment programme negotiated with the European Commission, the ECB and the IMF. This was to ensure that marketable debt instruments issued or fully guaranteed by the Republic of Cyprus would continue to constitute eligible collateral for the purposes of Eurosystem monetary policy operations, irrespective of their external credit rating.


    3.3 MINIMUM RESERVES


    Article 19.1 of the Statute of the ESCB provides that, subject to Article 2 (on the ESCB’s objectives), the ECB ‘may require credit institutions established in Member States to hold minimum reserves on accounts with the ECB and national central banks in pursuance of monetary policy objectives’. It provides that the Governing Council may establish regulations on the calculation and determination of the required minimum reserves and that the ECB is entitled to levy penalty interest or other sanctions with comparable effect in the event of non-compliance.


    Regulation ECB/2003/9 of 12 September 2003 on the application of minimum reserves10 lays down detailed rules on minimum reserves. It sets out the categories of institutions which are subject to reserve requirements: (a) credit institutions, other than NCBs of euro area Member States, and (b) branches of credit institutions, other than NCBs of euro area Member States, that are located in euro area Member States (including branches of credit institutions which have neither their registered nor their head office in a euro area Member State). Branches of credit institutions established in euro area Member States which are located outside euro area Member States are not subject to reserve requirements. The terms ‘credit institution’ and ‘branch’ are both as defined in the Capital Requirements Directive (now, Article 4(1)(1) and (17) of the Capital Requirements Regulation).11


    The ECB has the power to exempt institutions from reserve requirements in certain circumstances. In particular, the ECB may, on a non-discriminatory basis, exempt the following from the obligation to hold minimum reserves: (i)institutions subject to reorganisation measures; (ii) institutions subject to the freezing of funds and/or other measures imposed by the EU or a Member State restricting the use of their funds or a decision of the Governing Council suspending or excluding their access to open market operations or the Eurosystem’s standing facilities; and (iii) institutions for which the aims of the ECB’s minimum reserve system would not be met by imposing reserve requirements upon them, under certain criteria.


    The reserve base comprises two types of liability resulting from the acceptance of funds: deposits; and debt securities issued. There are two different levels of reserve ratio. One level is set at 0% for four liability categories (e.g. repos) with a maturity period of over two years. As regards the second level of reserve ratio, for all other liabilities included in the reserve base, Regulation ECB/2011/26 of 14December2011 amending Regulation ECB/2003/9 on the application of minimum reserves12 reduced the original level of this reserve ratio from 2% to 1%.


    The amount of minimum reserves to be held by each institution in respect of a particular maintenance period is calculated by applying the reserve ratios to each relevant item of the reserve base for that period. A maintenance period (over a period of one month) is defined as the ‘period over which compliance with reserve requirements is calculated and for which such minimum reserves must be held on reserve accounts’. Each institution is given an allowance of €100000, which is deducted from the amount of the minimum reserves.


    Each of the participating Member States’ NCBs determines the procedures for notifying individual institutions of their minimum reserve requirements: either the NCB or the institution calculates the level required for a particular maintenance period and notifies the other party of the amount at least three NCB business days before the start of the maintenance period.


    Institutions must hold their minimum reserves on one or more reserve (or other) accounts with the NCB in each euro area Member State in which they are established, in relation to its reserve base in the corresponding Member State. Institutions may apply for permission to hold all their minimum reserves through an intermediary resident in the same Member State. The intermediary must be an institution subject to reserve requirements which normally effects part of the administration, e.g. treasury management, of the institution for which it is acting as intermediary, beyond the holding of minimum reserves. An institution is regarded as having complied with its reserve requirement if the average end-of-day balance on its reserve accounts over the maintenance period is not less than the amount calculated for that period. Specific rules cover the situations in which either a merger or division take place during a maintenance period.


    Holders of required reserves are remunerated at the average (taken over the maintenance period) of the ECB rate for the main Eurosystem refinancing operations, according to a detailed formula.


    When non-euro area Member States adopt the euro, there are transitional provisions to ensure a smooth integration of credit institutions and branches of credit institutions located in the Member State in question into the minimum reserve system, without creating a disproportionate burden on them.13


    Regulation ECB/2003/9 also provides for general criteria governing transitional maintenance periods for institutions which become subject to the ECB’s reserve requirements due to the adoption of the euro by the Member State in which they are located.


    3.4 SANCTIONS


    Although Article 19.1 of the Statute of the ESCB provides that the ECB is entitled to impose sanctions for breaches of the minimum reserve requirements, Article19.2 provides that it is the Council of the European Union which determines the appropriate sanctions in cases of non-compliance.


    Council Regulation (EC) No 2531/98 of 23 November 1998 concerning the application of minimum reserves by the European Central Bank14 sets out the basis for minimum reserves which the ECB may require institutions to hold, as well as the range of permissible reserve ratios. It provides for the ECB’s right to collect and verify information necessary for the application of the minimum reserve regime and establishes the possible sanctions in cases of non-compliance.


    Council Regulation (EC) No 2532/98 of 23 November 1998 concerning the powers of the European Central Bank to impose sanctions15 is a more general measure covering the ECB’s powers to impose sanctions in the event of breaches of obligations under ECB regulations and decisions, i.e. it does not only cover breaches of the minimum reserve obligations. It sets out the upper limit for fines and periodic penalty payments, the factors the ECB must take into account, the procedural rules, the time limits and the right to seek judicial review by the Court of Justice of the European Union.


    Regulation ECB/1999/4 of 23 September 1999 on the powers of the European Central Bank to impose sanctions16 builds on Council Regulation (EC) No 2532/98. It follows from the abovementioned Council Regulations, read in conjunction with Regulation ECB/1999/4, that before a sanction is imposed, a credit institution must be notified in writing of the breach of its obligation to hold minimum reserves and of the relevant sanction. The sanction is calculated as a penalty of 2.5 percentage points above the average, taken over the maintenance period in which the breach occurred, of the marginal lending rate of the ESCB, applied to the daily average amount of minimum reserves which the institution concerned failed to provide.


    If an institution breaches the minimum reserves requirement more than twice in any 12-month period, the sanction for the third and any subsequent infringement is calculated in the same way as for the earlier breaches, except that the penalty is five, not 2.5, percentage points above the average of the ESCB’s marginal lending rate during the maintenance period.


    There are three possible options for an institution when it is notified of the alleged breach of its minimum reserve obligations.17 The institution may:


    (i) acknowledge the breach and agree to pay the penalty, within five working days of receipt of the notification;


    (ii) raise objections, presenting any relevant written information within five working days of receipt of the notification, in which case the Executive Board considers the objections and takes a decision; or


    (iii) remain silent, i.e. neither raise objections to nor accept the sanction within the time limit of five working days. When that time limit expires, the sanction is deemed to be imposed by the Executive Board.18 However, at this point the sanction is not yet final, as the credit institution still has the right to request a review of the Executive Board’s decision by the Governing Council.


    Any request for a review by the Governing Council19 must be made within 15 working days from the date on which the sanction is deemed to have been imposed by the Executive Board in the situations referred to in paragraphs (b) and (c) above, i.e. either because the Executive Board has rejected the institution’s objections because it does not accept its explanation of the breach, or because the deadline for submitting objections has expired. If the institution does not request such a review within the time limit or following its review, the Governing Council confirms the Executive Board’s decision, the sanction becomes final.


    Once the decision has become final (or, if no decision has been taken, within two months of the request for a review by the Governing Council), the institution may request a judicial review of the decision by the Court of Justice of the European Union,20 in accordance with the Treaty. Pursuant to Article 261 of the Treaty, the Court of Justice of the European Union has unlimited jurisdiction in respect of the review of the penalties. If, following a final decision, a sanction is imposed on a credit institution, the NCB notifies the relevant supervisory authority on behalf of the ECB’s Executive Board.


    3.5 FINANCIAL ASSISTANCE


    There is an EU medium-term assistance facility which enables loans to be granted to one or more Member States which are experiencing, or are seriously threatened with, difficulties in their balance of current payments or capital movements.21 Only Member States that have not adopted the euro may benefit from the facility. Under Regulation (EC) No 332/2002, the ECB must make the necessary arrangements for the administration of the loans. Decision ECB/2003/14 of 7November 2003 concerning the administration of the borrowing-and-lending operations concluded by the European Community under the medium-term financial assistance facility22 sets out those detailed arrangements (e.g. whattypes ofaccounts the ECB must open in its books) and was amended by Decision ECB/2009/17 of 19June 2009 amending Decision ECB/2003/14 concerning the administration of the borrowing-and-lending operations concluded by the European Community under the medium-term financial assistance facility,23 which requires NCBs of Member States receiving loans under the financial assistance facility to openspecific accounts with the ECB in order to take account of new requirements at EU level relating to the timing of such Member States’ payments to the EU.


    Regulation (EU) No 407/2010 of 11 May 2010 establishing a European financial stabilisation mechanism24 provides for possible EU financial assistance to Member States experiencing or threatened with a severe economic or financial disturbance. In connection with this mechanism, Decision ECB/2010/17 of 14October 2010 concerning the administration of the borrowing and lending operations concluded by the Union under the European financial stabilisation mechanism25 was adopted in order to provide for the opening of specific accounts, upon request, in the name of the European Commission and NCBs of beneficiary Member States.


    An EFSF Framework Agreement between euro area Member States and European Financial Stability Facility SA (EFSF)26 dated 7 June 2010 entered into force and became binding on 4 August 2010. Under this Agreement, EFSF provides financing in the form of loan facility agreements to euro area Member States where such Member States are in financial difficulties. Decision ECB/2010/15 of 21 September 2010 concerning the administration of EFSF loans to Member States whose currency is the euro27 and Decision ECB/2010/31 of 20 December 2010 concerning the opening of accounts for the processing of payments in connection with EFSF loans to Member States whose currency is the euro28 lay down provisions concerning the cash accounts to be opened with the ECB for the operation of the loan facility agreements.


    The EFSF Framework Agreement was amended by the Supplemental Amendment Agreement, which entered into force on 18 October 2011.29 The amended EFSF Framework Agreement has created additional instruments (e.g. loan disbursements, precautionary facilities) that the EFSF may use to provide financial support. Decision ECB/2011/16 amending Decision ECB/2010/15 concerning the administration of EFSF loans to Member States whose currency is the euro, and amending Decision ECB/2010/31 concerning the opening of accounts for the processing of payments in connection with EFSF loans to Member States whose currency is the euro30 was adopted in order to include financial assistance facility agreements in the existing legal framework for loan facility agreements.
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    4 PAYMENT AND SETTLEMENT SYSTEMS


    4.1 TARGET2


    TARGET2 (Trans-European Automated Real-time Gross settlement Express Transfer system) is based on a single technical platform, known as the Single Shared Platform (SSP), through which all payment orders are submitted and processed and through which payments are received in the same technical manner. Although TARGET2 is based on a multiplicity of legal systems, the Governing Council decided to harmonise the rules of the TARGET2 component systems to the greatest extent possible; there are only derogations from the Harmonised Conditions of TARGET2 where there are national legal constraints.


    The operation of TARGET2 is governed by Guideline ECB/2012/27 of 5 December 2012 on a Trans-European Automated Real-time Gross settlement Express Transfer system (TARGET2) (recast).1 Guideline ECB/2012/27 introduced new provisions on issues previously internal to the Eurosystem, such as (i) intra-Eurosystem settlement procedures; (ii) pricing policy for TARGET2 services; (iii) certain provisions on liquidity pooling arrangements; (iv) obligations of Eurosystem central banks in the event of termination or suspension of a participant’s participation in a TARGET2 component; and (v) procedures for the rejection of application for participation, or suspension, limitation and termination of participation, on the grounds of prudence.


    The ECB and the Eurosystem NCBs each manage their own TARGET2 component, but the rules of each system must implement the Harmonised Conditions contained in Annex II to Guideline ECB/2012/27. These Harmonised Conditions cover the rules on, inter alia, access criteria, the application procedure, the obligations of participants and the relevant central bank, and rules on suspension and termination. The Harmonised Conditions also contain detailed provisions covering, for example: contingency procedures; the TARGET2 compensation scheme; the operating and fee schedules; the two types of liquidity pooling arrangements (one on information-sharing and one on the aggregation of the balances of different group members’ accounts); and the technical specifications for the processing of payment orders.


    There are various ways of accessing TARGET2: (a) as direct participants, e.g. credit institutions with their head office in the European Economic Area; (b) as indirect participants, i.e. participants which have entered into an agreement under which the payment orders are legally submitted by the direct participant; (c) via ‘multi-addressee access’, which is a facility by which branches and credit institutions established in the EEA can access a TARGET2 component system by submitting payment orders and/or receiving payments directly to and from the TARGET2 component system through the direct participant’s account, but are protected by the Settlement Finality Directive2 since the payment orders are in legal terms submitted by the direct participant; and (d) as ‘addressable BIC holders’, which are correspondents or customers of direct participants or a branch of either a direct or indirect participant that are able to submit payment orders to and receive payments from the TARGET2 component system via a direct participant – they are essentially mere entries in the TARGET2 directory.


    The non-Eurosystem NCBs may also connect to TARGET2 if they conclude an agreement with the Eurosystem central banks; the agreement specifies that the connected NCBs will comply with all the provisions of the public and non-public TARGET2 Guidelines, subject to any mutually agreed appropriate specifications and modifications.


    TARGET2 has three levels of governance. Level 1 comprises the Governing Council, which has final competence in relation to TARGET2 and safeguards its public function. Level 2 consists of the Eurosystem NCBs and the ECB who together have subsidiary competence in relation to TARGET2. Finally, Level 3 consists of the three NCBs (the Deutsche Bundesbank, the Banque de France and the Banca d’Italia) which built and now operate the SSP on behalf of the Eurosystem.


    Guideline ECB/2012/27 also lays down detailed rules on the provision of intraday credit to certain categories of entities, e.g. credit institutions established in the EEA that are eligible counterparties for Eurosystem monetary policy operations and have access to the marginal lending facility, and the provision of fund transfer services in central bank money to ancillary systems. Such fund transfer services are governed by bilateral arrangements between the central banks and the ancillary systems. Annex IV to the Guideline sets out the requirements for the bilateral arrangements between central banks and ancillary systems. There are two interfaces: the Participant Interface (whereby the ancillary system is admitted as a direct participant); and the Ancillary System Interface (ASI). Under both interfaces certain provisions of the Harmonised Conditions must also be contained in the bilateral arrangements. Annex V sets out the conditions under which TARGET2 participants can access a TARGET2 Payments Module (PM) account by means of the Internet.


    The Governing Council determines the cost methodology, the security requirements and the audit rules.


    Guideline ECB/2013/37 of 26 September 2013 amending Guideline ECB/2012/27 of 5 December 2012 on a Trans-European Automated Real-time Gross settlement Express Transfer system (TARGET2)3 added provisions with regard to the use of CoreNet, an alternative/contingency network service to be used by the Eurosystem central banks and connected NCBs to ensure access to the Payments Module of the SSP in contingency mode.


    The ECB’s own operation of TARGET2 (to process the ECB’s own payments and the payments of its customer in TARGET2, and to supply through TARGET2 settlement services to clearing and settlement organisations) is governed by Decision ECB/2007/7 of 24 July 2007 concerning the terms and conditions of TARGET2-ECB.4 This Decision is based on the Harmonised Conditions of TARGET2 and has been amended to reflect similar changes to those made to the Harmonised Conditions in Guideline ECB/2012/27.5 The update also includes the references to national legislation relevant to the Settlement Finality Directive.


    Finally, Decision ECB/2010/9 of 29 July 2010 on access to and use of certain TARGET2 data6 lays down the rules governing access by euro area NCBs to transaction-level data. Such access is limited to what is necessary to enable those NCBs to conduct quantitative analyses of transaction flows between TARGET2 participants or to make numerical simulations of the settlement process of TARGET2.


    4.2 TARGET2-SECURITIES (T2S)


    T2S will be a service based on a single platform allowing for core, neutral and borderless pan-European cash and securities settlement, which will be offered to central securities depositories (CSDs) to enable them to provide their customers with harmonised and commoditised delivery-versus-payment settlement services in central bank money in an integrated technical environment. Decision ECB/2009/6 of 19 March 2009 on the establishment of the TARGET2-Securities Programme Board7 established a T2S Programme Board to assist the ECB decision-making bodies in relation to strategic and technical tasks relating to the establishment of the T2S Programme. In 2012, in accordance with the T2S governance framework, the T2S Board replaced the T2S Programme Board. The T2S Board was established under Decision ECB/2012/6 of 29 March 2012 on the establishment of the TARGET2-Securities Board and repealing Decision ECB/2009/68 as a streamlined management body of the Eurosystem with the task of developing proposals for the Governing Council on key strategic issues and executing tasks assigned to it by the Governing Council. At the same time, the T2S Board was entrusted with certain implementing tasks by the Eurosystem central banks so that it can be fully operational and act on behalf of the whole Eurosystem.


    Guideline ECB/2012/13 of 18 July 2012 on TARGET2-Securities9 lays down the basic foundations of T2S in its specification, development and operational phases and the rules on the internal governance of T2S. It is the cornerstone of the T2S legal framework and the basis for all other legal agreements regarding the provision of the T2S service. It specifies the roles and responsibilities of the T2S Board and of the four central banks which will develop and operate T2S (the Deutsche Bundesbank, the Banco de España, the Banque de France and the Banca d’Italia, collectively known as the ‘4CB’), as well as their mutual relationship. It also specifies the main decisions to be taken in relation to T2S by the Governing Council. Like TARGET2, the internal governance of T2S is based on three governance levels: at the first level, ultimate decision-making lies with the Governing Council, which has overall responsibility for T2S; at the second level, the T2S Board was established to assist the ECB decision-making bodies in ensuring the successful and timely completion of the T2S Programme; and the third level is the 4CB. Finally, the Guideline provides for the basic principles of all of the following in relation to T2S: (a) the financial regime, rights and warranties; (b) how access of CSDs to T2S and contractual relations with CSDs will be determined; (c) how currencies other than the euro become eligible for use in T2S; (d) the development of T2S.


    The aim of Decision ECB/2011/20 of 16 November 2011 establishing detailed rules and procedures for implementing the eligibility criteria for central securities depositories to access TARGET2-Securities services10 was to provide an objective and transparent framework regarding access to T2S. CSDs will be eligible for access to T2S services provided that they: (a) have been notified in accordance with Article 10 of the Settlement Finality Directive or, in the case of a CSD from a non-EEA jurisdiction, they operate under a legal and regulatory framework that is equivalent to that in force in the EU; (b) have been positively assessed by the competent authorities against the CESR/ESCB Recommendations for Securities Settlement Systems; (c) make each security/ISIN for which they are an issuer CSD (or technical issuer CSD) available to other CSDs in T2S upon request; (d) commit to offer to other CSDs in T2S basic custody service on a non-discriminatory basis; (e) commit towards other CSDs in T2S to carry out their central bank money settlement in T2S if the currency is available in T2S. CSDs have to comply with these five eligibility criteria when migrating to the T2S platform and on an ongoing basis thereafter.


    In order to cater for the supply of connectivity services required by T2S, Decision ECB/2011/5 of 20 April 2011 on the selection of TARGET2-Securities network service providers11 lays down the procedures for the selection of network service providers who, on the basis of licences granted by the Eurosystem central banks, will design, implement, deliver and operate connectivity solutions intended to securely exchange business information between the directly connected T2S actors and the T2S platform. The Governing Council has appointed the Banca d’Italia as the mandated central bank that, in accordance with Decision ECB/2011/5, will carry out the selection procedure for T2S network service providers.
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    5 BANKNOTES AND COINS, MEANS OF PAYMENT AND CURRENCY MATTERS


    5.1 EURO BANKNOTES ISSUANCE


    Under Article 16 of the Statute of the ESCB and in accordance with Article 128(1) of the Treaty, the Governing Council has the exclusive right to authorise the issue of banknotes within the EU, and the ECB and the NCBs may issue such notes.


    Decision ECB/2010/29 of 13 December 2010 on the issue of euro banknotes (recast)1 sets out the banknote allocation key according to which the value of the euro banknotes in circulation are allocated to Eurosystem NCBs, which has a direct impact on the monetary income of those NCBs. The calculation of the banknote allocation key is based on the subscribed capital key, but also includes the ECB for a constant share of 8%. The Decision also lays down the obligations of NCBs in their capacity as issuers of euro banknotes, e.g. their responsibility for putting euro banknotes into circulation (and withdrawing them from circulation), and their obligations in relation to the physical handling of banknotes. The obligations of NCBs cover all euro banknotes, including those issued by the ECB. The Decision, in particular the banknote allocation key laid down therein, is updated each time a new NCB joins the Eurosystem and also each time the key for NCBs’ subscription to the ECB’s capital is adjusted.2


    Decision ECB/2013/10 of 19 April 2013 on the denominations, specifications, reproduction, exchange and withdrawal of euro banknotes (recast)3 sets outs the specifications, e.g. colour and dimensions, of the seven denominations in the first series, including some of the second series, of euro banknotes, running from 5 euro to 500 euro banknotes. Decision ECB/2013/10 also contains the rules governing reproductions of euro banknotes. It provides that reproductions are unlawful if they might be mistaken by the general public for genuine euro banknotes, and sets out a list of criteria for reproductions to be deemed lawful, e.g. where the dimensions are very different. The NCBs (in the case of reproductions produced in the territory of their Member State) and the ECB (in all other situations) must, on request, provide confirmation that reproductions that do not fulfil these criteria, but nevertheless cannot be mistaken by the general public for a genuine banknote, are also lawful.


    Furthermore, Decision ECB/2013/10 sets out the rules pursuant to which NCBs may exchange damaged euro banknotes. If banknotes have been intentionally damaged they will only be exchanged if the NCB knows or has sufficient reason to believe that applicant is bona fide, or the applicant can prove that they are bona fide. NCBs charge professional banknote handlers a fee if they seek the exchange of 100 or more banknotes, in the event that such banknotes have been damaged by using anti-theft devices. In addition, the Decision provides for the crediting of value of genuine euro banknotes accidentally damaged by anti-theft devices and presented by a cash handler for exchange, in a manner similar to regular cash lodgements.


    Finally, Decision ECB/2013/10 establishes that the withdrawal of a euro banknote type or series would be regulated by a decision of the Governing Council published in the Official Journal and sets out the minimum points which would have to be covered in such a decision.


    Guideline ECB/2003/5 of 20 March 2003 on the enforcement of measures to counter non-compliant reproductions of euro banknotes and on the exchange and withdrawal of euro banknotes4 complements Decision ECB/2013/10. It provides for the enforcement of measures to counter non-compliant reproductions: if Eurosystem NCBs become aware of non-compliant reproductions in their Member State they must order the non-compliant party to stop producing the non-compliant reproduction and in some cases to hand it over. In such cases, the NCB must use a standard communication provided by the ECB. In the case of non-compliant reproductions that are made available electronically, the ECB must take all possible steps to remove the non-compliant reproduction from such electronic locations.


    Guideline ECB/2012/16 of 20 July 2012 on the Data Exchange for Cash Services5 established the Data Exchange for Cash Services (DECS), a common interface that enables the exchange of data for cross-border cash transactions and bulk transfers of euro banknotes between NCBs that use different cash management systems. It aims to further harmonise cash services in the Eurosystem by maximising efficiency in the supply and withdrawal of cash and the functioning of the cash cycle in the euro area.


    5.2 EURO BANKNOTES PRODUCTION


    Guideline ECB/2004/18 of 16 September 2004 on the procurement of euro banknotes6 follows from the decentralisation of euro banknote production. The rules for procurement of such banknote production seek to balance, on the one hand, the need for free competition and, on the other hand, the particular security needs relating to banknotes.


    The recitals of Guideline ECB/2004/18 note that the Governing Council decided on 10 July 2003 that a common Eurosystem competitive approach to tendering (hereinafter the ‘single Eurosystem tender procedure’) should apply to the procurement of euro banknotes. According to a recent amendment to Guideline ECB/2004/18,7 the single Eurosystem tender procedure should start on a date decided by the Governing Council. The aim of the single Eurosystem tender procedure is to ensure a level playing field. Some NCBs currently have their own in-house printing works or use public printing works to produce euro banknotes. The Guideline sets out the eligibility criteria for printing works to participate in the single Eurosystem tender procedure. Private, in-house and public printing works are all eligible to participate in the single Eurosystem tender procedure, provided they meet the same eligibility criteria; in-house and public printing works must also meet certain additional eligibility criteria.


    The Guideline sets out the requirements for the procurement procedure, for example the requirements for Official Journal notices and the minimum time limit for receipt of written tender bids, and details the criteria for awarding production orders. AnnexII lists the minimum common features with which supply agreements for euro banknotes must comply, e.g. they must specify the price of the euro banknotes to be printed and they must contain a clause on overproduction and underproduction.


    Decision ECB/2008/3 of 15May 2008 on security accreditation procedures for manufacturers of euro secure items for euro banknotes8 lays down a full accreditation procedure and a temporary accreditation procedure for manufacturers of euro secure items. In order to be involved in the production of euro secure items, manufacturers must have been granted full security accreditation.


    Decision ECB/2010/22 of 25 November 2010 on the quality accreditation procedure for manufacturers of euro banknotes9 lays down a full quality accreditation procedure and a temporary quality accreditation procedure for manufacturers of euro banknotes and euro banknote raw materials. A manufacturer must be granted full quality accreditation by the ECB before starting or continuing a euro banknote production activity.


    Decision ECB/2011/8 of 21 June 2011 on the environmental and health and safety accreditation procedures for the production of euro banknotes10 lays down environmental and health and safety accreditation procedures ensuring that those manufacturers who are accredited to carry out a euro banknote production activity conform with minimum environmental and health and safety requirements.


    Decision ECB/2013/54 of 20 December 2013 on the accreditation procedures for manufacturers of euro secure items and euro items and amending Decision ECB/2008/311 will start to apply from 27 February 2015 and will repeal Decisions ECB/2008/3, ECB/2010/22 and ECB/2011/8 establishing the relevant security accreditation procedures, the quality accreditation procedure and the environmental and health and safety accreditation procedures for manufacturers of euro secure items or euro banknotes. As a result, these individual accreditation procedures will be replaced by a single accreditation system that: (a) puts in place a single procedure for assessment of the compliance of manufacturers of euro secure items and euro items with the ECB’s security, quality, environmental, and health and safety requirements; (b)introduces a harmonised inspection procedure for performance of the aforementioned assessment; (c)lays down a broad penalty regime, including financial penalties, in relation to non-compliant manufacturers; and (d)ensures that euro secure items may only be delivered to NCBs, future Eurosystem NCBs (subject to a decision of the Governing Council), other accredited manufacturers and/or the ECB.


    5.3 COIN ISSUANCE


    Under Article 128(2) of the Treaty on the Functioning of the European Union, Member States may issue coins subject to the ECB’s approval of the volume of the issue. Since 1999 there have therefore been annual decisions concerning the volume of coin issuance for each euro area Member State for the subsequent year.12


    5.4 DATA COLLECTION ON EURO BANKNOTES AND COINS


    The ECB and NCBs have to collect statistical information on euro banknote and coin issuance. To this end, Guideline ECB/2008/8 of 11 September 2008 on data collection regarding the euro and the operation of the Currency Information System213 implements the Currency Information System2 (CIS2). CIS 2 is a sophisticated database and information system offering a web-based application and reporting module to which both ECB and NCB users have access. It provides for daily reporting functionalities in addition to the monthly and semi-annual reporting functionalities. The competent authorities of the Member States also have access to the CIS 2 database on euro coins. Furthermore, Guideline ECB/2008/8 covers data on the cash infrastructure, the Banknote Recycling Framework, euro cash changeovers, and the administration of CIS 2 by the ECB.


    5.5 PROTECTION OF THE EURO


    Guideline ECB/1999/3 of 7 July 1998 on certain provisions regarding euro banknotes, as amended on 26 August 199914 provides for the establishment and running of a Counterfeit Analysis Centre (CAC) and counterfeit currency database (CCD15) under the aegis of the ECB. The CAC centralises the technical analysis of and data relating to the counterfeiting of banknotes issued by the ECB and the NCBs. The CCD stores all relevant technical and statistical data concerning the counterfeiting of euro banknotes centrally. Subject to national legal constraints, NCBs are required to provide the CAC with originals of new types of counterfeit euro banknotes in their possession, for the purposes of technical investigation and central classification. The NCBs carry out the preliminary investigation as to whether a specific counterfeit belongs to a classified type or to a new category.


    The Guideline also provides that all the technical data within the CCD is available to the ECB and the Eurosystem NCBs. The CAC is required to cooperate with euro area Member States’ police forces, Europol and the Commission. Finally, any contacts between the CAC and individual national authorities must be effected together with the relevant NCB.


    The recitals of Decision ECB/2001/11 of 8 November 2001 on certain conditions regarding access to the Counterfeit Monitoring System (CMS)16 refer to Council Regulation (EC) No 1338/2001 of 28 June 2001 laying down measures necessary for the protection of the euro against counterfeiting17 (a ‘first pillar’ measure) and import the definitions therein. The Decision renames the CCD the Counterfeit Monitoring System (CMS). In addition to the NCBs’ existing access to the CMS, it grants access to the CMS to the other competent national authorities, including the National Analysis Centres (NACs) and Coin National Analysis Centres (CNACs). It also grants access to third party authorities and third countries in certain limited circumstances.


    The Decision makes it clear that the introduction of information relating to counterfeit banknotes in the CMS by NACs must take place in accordance with Regulation (EC) No 1338/2001 and with a manual of procedures approved by the Governing Council. The task of administering access to the CMS at national level is performed by National Counterfeit Centres (NCCs), which are established in each NCB. The NCCs also facilitate communication regarding all CMS-related matters in the Member States. The Decision also provides for the need to respect security standards and the confidentiality of data in the CMS. Both the ECB and the relevant NCC can suspend a user’s access to the CMS where this is necessary to preserve the confidentiality of the data. Finally, the Decision provides for the monitoring of compliance with the security and confidentiality requirements and that the Executive Board is responsible for adopting any implementation measures which may be necessary.


    The aforementioned Regulation (EC) No 1338/2001 was amended in late 200818 to extend the scope of its addressees and obliging all its addressees to ensure that euro banknotes they have received and which they intend to put back into circulation are checked for authenticity and that counterfeits are detected. The amended version of Regulation (EC) No 1338/2001 stipulates that the ECB defines the procedures for such checks. Such procedures are laid down in Decision ECB/2010/14 of 16September 2010 on the authenticity and fitness checking and recirculation of euro banknotes.19 They have been enhanced and now address all institutions listed in Article 6(1) of Regulation (EC) No 1338/2001 (referred to as ‘cash handlers’ in the Decision). In addition to the procedures for checking the authenticity and fitness of euro banknotes, Decision ECB/2010/14 also lays down specific reporting requirements, according to which cash handlers must report master and operational statistical data to their NCB. It also allows NCBs, subject to national law requirements, to carry out monitoring activities to check that cash handlers comply with the procedures laid down in the Decision. Recently, Decision ECB/2010/14 has been amended to cover both current and future series of euro banknotes, thereby ensuring that the euro banknotes in circulation are genuine and fit and that suspect counterfeit euro banknotes are detected and handed over to the competent national authorities, and integrating minimum standards for automated fitness checking into the rules and procedures for the testing of banknote handling machines, data collection and monitoring.20


    5.6 CASH CHANGEOVER


    Article 49 of the Statute of the ESCB provides that ‘following the irrevocable fixing of exchange rates …, the Governing Council shall take the necessary measures to ensure that banknotes denominated in currencies with irrevocably fixed exchange rates are exchanged by national central banks at their respective par values’. In the past, guidelines regulated this process in respect of the Member States that adopted the euro initially.21 While they are mainly of historical interest, as part of the package of measures preparing for Slovenia’s adoption of the euro, Guideline ECB/2006/10 of 24 July 2006 on the exchange of banknotes after the irrevocable fixing of exchange rates in connection with the introduction of the euro applies to future adoptions of the euro.22


    As the recitals of Guideline ECB/2006/10 explain, Council Regulation (EC) No974/98 of 3 May 1998 on the introduction of the euro23 provides for different possible cash changeover regimes for Member States that adopt the euro. The aim of Guideline ECB/2006/10 is to ensure that the exchange of new euro area Member States’ banknotes can take place regardless of the chosen national changeover regime.


    Article 2 of Guideline ECB/2006/10 lays down that all Eurosystem NCBs must, at least in one location in the national territory, by themselves or through their appointed agent, ensure that banknotes of a new euro area Member State can be either: (a) exchanged into euro banknotes and coins; or (ii) on request, credited to an account held with the institution effecting the exchange, if national legislation provides for this possibility. In both cases the exchange is at the relevant par value, i.e. the value resulting from the conversion rates adopted by the Council of the European Union under the Treaty, without any spread between buying and selling rates.


    However, if more than one Member State adopts the euro at the same time and there is a transitional period in one of the new euro area Member States, then that Member State (X) may not exchange the banknotes of the other euro area Member State (Y) into euro banknotes and coins. During the transitional period the exchange is effected by means of crediting an account, as in the normal case, or by exchanging the banknotes of Y into banknotes and coins of X.


    The Eurosystem NCBs are allowed to set a limit to the number and/or total value of banknotes of a new euro area Member State that they are prepared to accept from any given party.


    Guideline ECB/2006/9 of 14 July 2006 on certain preparations for the euro cash changeover and on frontloading and sub-frontloading of euro banknotes and coins outside the euro area24 establishes a framework whereby future Eurosystem NCBs are able to borrow euro banknotes and coins from the Eurosystem for the purpose of frontloading and sub-frontloading in advance of the cash changeover date.


    ‘Frontloading’ means the physical delivery of unissued euro banknotes and coins by a future Eurosystem NCB to eligible counterparties25 in the territory of a future euro area Member State during the period in which frontloading/sub-frontloading takes place. To be able to frontload eligible counterparties before the cash changeover date, the future Eurosystem NCB may borrow euro banknotes from Eurosystem NCBs under the conditions laid down in the Guideline.


    ‘Sub-frontloading’ means the delivery of frontloaded banknotes and coins by an eligible counterparty to professional third parties26 in the territory of a future euro area Member State during the frontloading/sub-frontloading period. Before sub-frontloading takes place, the frontloaded eligible counterparties must undertake only to carry out sub-frontloading if this is done in accordance with the rules and procedures laid down in the Guideline.


    Frontloading and sub-frontloading must not amount to putting euro banknotes and coins into circulation. Therefore one of the most important principles enshrined in the legal framework for frontloading and sub-frontloading is that measures such as secure and separate storage of euro banknotes and granting of inspection rights to the future Eurosystem NCB must be put in place to ensure that the frontloaded (and sub-frontloaded) euro banknotes do not enter into circulation before the cash changeover date.


    Certain amendments were made to this regime by Guideline ECB/2008/4 of 19June2008 amending Guideline ECB/2006/9 on certain preparations for the euro cash changeover and on frontloading and sub-frontloading of euro banknotes and coins outside the euro area.27 In addition to allowing a new Eurosystem NCB, in the year after the cash changeover, to carry out bulk transfers of euro banknotes to re-adjust the denominational structure of its stocks by swapping the bulk transfer with a surplus of euro banknotes of an equivalent amount, Guideline ECB/2008/4 also introduces a simplified sub-frontloading procedure for retailers, by minimising the requirements to be met by certain sub-frontloaded entities if they meet the conditions laid down in the Guideline (especially as regards their size and the volume of sub-frontloaded banknote). Finally, Guideline ECB/2006/9 now allows future Eurosystem NCBs to entrust the inspection and auditing of the premises of frontloaded and sub-frontloaded entities to other competent public authorities, such as the police.
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    6 FOREIGN RESERVES, FOREIGN EXCHANGE AND EUROSYSTEM RESERVE MANAGEMENT SERVICES


    6.1 ECB’s FOREIGN RESERVES


    Article 3 of the Statute of the ESCB entrusts the ESCB with the task of holding and managing the official foreign reserves of the Member States. This comprises both the ECB’s and the Member States’ foreign reserves.


    When a Member State adopts the euro, not only does it have to pay up its share in the ECB’s subscribed capital and contribute to the ECB’s net equity, but it is also obliged to transfer foreign reserve assets to the ECB. Under Article 30.1 of the Statute of the ESCB, the total amount for all the Eurosystem NCBs is equivalent to €50000 million. Pursuant to this Article, the ECB has the right to hold and manage the foreign reserve assets that are transferred to it by NCBs of Member States that have adopted the euro; in practice, these foreign reserve assets are managed by Eurosystem NCBs, acting in the name and on behalf of the ECB (i.e. as its agents). Under Article 48.3 of the Statute of the ESCB, when countries become Member States and their NCBs become part of the ESCB, the ECB’s subscribed capital and the limit on the amount of foreign reserve assets that may be transferred to the ECB is automatically increased.1


    The contribution of each Eurosystem NCB is fixed in proportion to its share in the capital of the ECB subscribed by the Eurosystem NCBs, as laid down in Article30.2 of the Statute of the ESCB. Pursuant to Article 49.1, the sum to be transferred is determined by multiplying the euro value at current exchange rates of the foreign reserve assets which have already been transferred to the ECB in accordance with Article 30.1, by the ratio between the number of shares subscribed by the NCB concerned and the number of shares already paid up by the other Eurosystem NCBs.


    Further calls of foreign reserve assets beyond the limit set in Article 30.1 may be effected by the ECB in accordance with Article 30.2, within the limits and under the conditions set by the Council. Council Regulation (EC) No 1010/2000 of 8May2000 concerning further calls of foreign reserve assets by the European Central Bank2 provides that the ECB may effect further calls of foreign reserve assets from the NCBs beyond the limit set in Article 30.1 of the Statute of the ESCB, up to an amount equivalent to an additional €50 000 million, if such foreign reserve assets are needed.


    Under Article 30.3 of the Statute of the ESCB, each NCB is credited by the ECB with a claim equivalent to its contribution.


    Guideline ECB/2000/15 of 3 November 1998 as amended by Guideline of 16 November 2000 on the composition, valuation and modalities for the initial transfer of foreign-reserve assets, and the denomination and remuneration of equivalent claims3 provides that all Eurosystem NCBs must transfer to the ECB foreign-reserve assets in or denominated in US dollars, Japanese yen and gold in accordance with their shares in the subscribed capital. It provides for the ECB to credit the Eurosystem NCBs with a corresponding claim denominated in euro.


    Guideline ECB/2000/15 applied to the first group of NCBs joining the Eurosystem. Since then, the Governing Council has decided the composition of the foreign reserves to be transferred by NCBs of Member States adopting the euro on a case-by-case basis. Thus, a decision providing for the paying-up of capital and the contribution to the reserves and provisions of the ECB and for the initial transfer of foreign-reserve assets to the ECB was adopted when Greece adopted the euro4 and each time thereafter when a new NCB has joined the Eurosystem.


    Decision ECB/2013/26 of 29 August 2013 laying down the measures necessary for the contribution to the European Central Bank’s accumulated equity value and for adjusting the national central banks’ claims equivalent to the transferred foreign reserve assets,5 which was adopted further to the quinquennial adjustment of the weightings assigned to each NCB in the key for subscription of the ECB’s capital in view of Latvijas Banka joining the Eurosystem, provides that if a Eurosystem NCB’s share in the accumulated equity value (i.e. the total of the ECB’s reserves, revaluation accounts and provisions equivalent to reserves) increases due to the increase in its capital key weighting with effect from 1 January 2014, that NCB has to transfer the relevant amount on a set date. Conversely, the Decision provides that any NCB whose share decreases receives the relevant amount. The Decision repeals the previous decision in this area, Decision ECB/2013/15,6 without prejudice to Article 4 thereof which lays down rules on the allocation of the euro area NCBs’ monetary income and of the net profit or loss, the calculation of intra-Eurosystem balances on euro banknotes in circulation as well as the recording of compensatory amounts and the accounting entries for the period from 1 July 2013 to 31 December 2013.


    Articles 9.2 and 12.1 of the Statute of the ESCB provide that the ECB may manage certain of its activities through the NCBs and has recourse to the NCBs to carry out certain of its operations. Guideline ECB/2008/5 of 20June 2008 on the management of the foreign reserve assets of the European Central Bank by the national central banks and the legal documentation for operations involving such assets (recast)7 provides that each Eurosystem NCB is entitled to participate in the operational management of the foreign reserve assets that have been transferred to the ECB. Eurosystem NCBs may, however, also abstain from such management, or may pool their operational management activities with one or more other Eurosystem NCBs. If an NCB does not participate in the operational management of the ECB’s foreign reserve assets, the other NCBs manage the assets which that NCB would have managed.


    Guideline ECB/2013/45 of 28 November 2013 amending Guideline ECB/2008/5 on the management of the foreign reserve assets of the European Central Bank by the national central banks and the legal documentation for operations involving such assets8 amended Article 2 of Guideline ECB/2008/5 in order explicitly to state that a euro area NCB may request the ECB or one or more other euro area NCBs to assume certain tasks on its behalf in relation to this management.


    Guideline ECB/2008/5 further provides that when Eurosystem NCBs carry out operations involving the ECB’s foreign reserve assets with counterparties, they do so as agents of the ECB, and that this agency can be proved on request by means of the mandate of agency given by the ECB to each NCB. NCBs must disclose their agency status to counterparties before entering into transactions with them, the ECB being the principal to all counterparties. Furthermore, the NCB must subordinate its own interests, or the interests of any entity for which it carries out operations, to the ECB’s interests. All operations involving the ECB’s foreign reserve assets must be conducted using the standard legal documentation referred to in Article 3 of Guideline ECB/2008/5.


    Among the ESCB’s basic tasks under Article 3 of the Statute of the ESCB are the definition and implementation of the monetary policy of the EU, conducting foreign exchange operations consistent with the Treaty and holding and managing the official reserves of the Member States.


    Guideline ECB/2002/6 of 26 September 2002 on minimum standards for the European Central Bank and national central banks when conducting monetary policy operations, foreign exchange operations with the ECB’s foreign reserves and managing the ECB’s foreign reserve assets9 sets out the minimum standards (code of conduct) that the ECB and the NCBs must apply when:


    (i) conducting monetary policy operations;


    (ii) conducting foreign exchange with the ECB’s foreign reserves; and


    (iii) managing the ECB’s foreign reserve assets.


    These minimum standards apply to the members of the Executive Board and members of the decision-making bodies of NCBs of Member States that have adopted the euro, except when they are exercising functions as members of the Governing Council. The standards also apply to all ECB and NCB employees who are involved in activities or operations relating to monetary policy operations, foreign exchange operations with the ECB’s foreign reserves and the management of the ECB’s foreign reserves. The standards are minimum requirements, so the internal rules of the ECB or the NCBs may be more stringent.


    The minimum standards include the following requirements: managers must supervise the activities of employees engaged in operations with market counterparties; and decision-making bodies and affected employees must avoid potential conflicts of interest, must not engage in insider trading and must not misuse confidential information. The ECB and the NCBs must have appropriate arrangements in place to check that financial transactions entered into by the decision-making bodies and employees conform to the prohibition on insider trading. Finally, decision-making bodies and affected employees may not solicit gifts or entertainment from third parties, and may not accept gifts or entertainment in excess of a negligible amount.


    6.2 NCBs’ AND MEMBER STATES’ FOREIGN RESERVES


    Article 31 of the Statute of the ESCB provides that NCBs may perform transactions to fulfil their obligations towards international organisations pursuant to Article23 of the Statute of the ESCB. All other operations in foreign reserve assets that remain with the NCBs after the transfers of foreign reserve assets pursuant to Article 30 of the Statute of the ESCB, as well as Member States’ transactions with their foreign exchange working balances, are (above a certain limit) subject to the ECB’s approval, to ensure consistency with the EU’s exchange rate and monetary policies.


    Guideline ECB/2003/12 of 23 October 2003 for participating Member States’ transactions with their foreign exchange working balances pursuant to Article 31.3 of the Statute of the European System of Central Banks and of the European Central Bank10 sets out the modalities of transactions carried out by public authorities of euro area Member States with their foreign exchange working balances. Foreign exchange working balances are defined as ‘holdings of assets denominated in any unit of account or currency other than the euro that are maintained by euro area Member States and are not recorded in the national central banks’ financial accounts’.


    Annex I to the Guideline sets out the thresholds at or below which euro area Member States’ public authorities may conduct transactions on any given trade day with their foreign exchange working balances without needing to notify the ECB in advance. Any transaction that is above the threshold and which therefore requires prior notification must be notified to the ECB as far in advance of the transaction as possible. The ECB must consider prior notifications with a view to ensuring consistency with the EU’s monetary and exchange rate policies and having regard to the transactions’ impact on the liquidity of the euro area banking system.


    Guideline ECB/2003/12 covers ex ante and ex post reporting to the ECB on transactions involving foreign exchange working balances. Euro area Member States’ central governments must provide monthly estimates of all their forthcoming transactions involving foreign exchange working balances and also provide their foreign exchange working balances ex post.


    All information and data exchanged pursuant to Guideline ECB/2003/12 must be treated as confidential.


    6.3 EXCHANGE RATE MECHANISM


    The Exchange Rate Mechanism II (ERM II) was introduced at the start of Stage Three of EMU on 1 January 1999, replacing the European Monetary System and the Exchange Rate Mechanism. ERM II is a system of fixed but adjustable exchange rates. It links the currencies of non-euro area Member States to the euro, which is the hub of the mechanism.


    ERM II is based on two legal documents:


    •Resolution of the European Council of 16 June 1997 on the establishment of an exchange-rate mechanism in the third stage of economic and monetary union.11


    •Agreement of 6 December 2013 between the European Central Bank and the national central banks of the Member States outside the euro area amending the Agreement of 16 March 2006 between the European Central Bank and the national central banks of the Member States outside the euro area laying down the operating procedures for an exchange rate mechanism in stage three of economic and monetary union.12


    ERM II has two roles. First, it constitutes an arrangement for managing exchange rates between the euro and the currencies of the Member States participating in the mechanism. Second, participation in ERM II for a minimum period of two years without severe tensions is a convergence criterion for the adoption of the euro.


    ERM II helps to ensure that non-euro area Member States participating in the mechanism orient their policies to ensuring stability and fostering convergence, thereby helping them in their efforts to adopt the euro. ERM II can be considered to be a testing phase for both the central rate and the sustainability of convergence in general, prior to joining the euro area. At the same time, ERM II provides protection from unwarranted pressures in the foreign exchange markets.


    Participation in the exchange rate mechanism is voluntary for non-euro area Member States. However, as ERM II membership is one of the convergence criteria for the eventual adoption of the euro, non-euro area Member States are expected to join the mechanism at some stage. Currently, Denmark and Lithuania participate in ERM II.


    For the currency of each Member State participating in the mechanism, a central rate against the euro and a standard fluctuation band of ±15% are defined. Decisions on central rates and the standard fluctuation band must be taken by mutual agreement of the ministers of the euro area Member States, the ECB and the ministers and central bank governors of the non-euro area Member States participating in ERMII.13 Such decisions are preceded by a common procedure involving the European Commission and a consultation of the Economic and Financial Committee. Narrower fluctuation bands than the standard band may be agreed if this is appropriate in the light of progress towards convergence.


    If the exchange rate of a currency participating in ERM II reaches the margin of the agreed fluctuation band, the mechanism foresees interventions which are in principle automatic and unlimited. For this purpose, a very short-term financing facility has been set up. However, the ECB and the participating non-euro area NCBs are permitted to suspend automatic intervention if this were to conflict with their primary objective of maintaining price stability.


    6.4 EUROSYSTEM RESERVE MANAGEMENT SERVICES


    Guideline ECB/2006/4 of 7 April 2006 on the Eurosystem’s provision of reserve management services in euro to central banks and countries located outside the euro area and to international organisations14 identifies the general terms and conditions covering the provision of the abovementioned services. Article2 of the Guideline sets out a list of what are classified as ‘Eurosystem reserve management services’, i.e. cash and investment as well as custody and settlement services. Article 3 (in conjunction with Article 1) distinguishes between two categories of service providers: (i) Eurosystem Service Providers (ESPs), which are Eurosystem members that undertake to provide the complete set of Eurosystem reserve management services; and (ii) Individual Service Providers (ISPs), which are Eurosystem members that do not provide the complete set of such services. In addition to Eurosystem reserve management services, both ESPs and ISPs may also offer other reserve management services to customers. Such services are not subject to Guideline ECB/2006/4.


    Eurosystem members are obliged to provide authorised ECB personnel with any relevant information on the provision of Eurosystem reserve management services to new and existing customers and inform such personnel when a potential customer approaches them.


    The ECB maintains for consultation by Eurosystem members a list of existing, new and potential customers whose reserves are either affected by a freezing order or a similar measure imposed by a Member State or by the EU, or on the basis of a United Nations Security Council resolution. A Eurosystem member may also unilaterally suspend the provision of Eurosystem reserve management services to existing customers or refuse to provide such services to new or potential customers. However, this must be based on reasons of national policy or national interest. In such cases, the Eurosystem member involved must inform the ECB, which will in turn inform the other Eurosystem members.


    Each Eurosystem member is responsible for the execution of any contractual arrangements with its customers that it considers appropriate for the provision of Eurosystem reserve management services and bears the liability for any such services that it provides. Eurosystem members must ensure that their contractual arrangements with customers contain certain minimum common features. For example, they must state that the counterparty of the customer is the Eurosystem member with whom that customer has concluded an arrangement for the provision of Eurosystem reserve management services or any part thereof, and that such arrangement does not in itself create customer rights or entitlements in relation to other Eurosystem members. An additional minimum common feature involves the inclusion of a clause stipulating that certain transactions within the framework of Eurosystem reserve management services are carried out on a ‘best effort’ basis.


    Finally, Guideline ECB/2006/4 provides that the ECB coordinates the general provision of Eurosystem reserve management services and the related information framework.


    Guideline ECB/2006/4 was amended on 28 May 2009,15 changing the definition of ‘reserves’ to take account of the replacement of the two-tier system with the single framework for eligible collateral common to all Eurosystem credit operations and amending Article 2(4)(b) to provide for the introduction of fixed-term deposit services on a principal basis.


    Guideline ECB/2006/4 was further amended by Guideline ECB/2013/14 of 15May 2013 amending Guideline ECB/2006/4 on the Eurosystem’s provision of reserve management services in euro to central banks and countries located outside the euro area and to international organisations16 in order to address the issue of counterparties being subject to restrictive measures in the area of anti-money laundering and terrorist financing.
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    7 STATISTICS


    Article 338 of the Treaty recognises the role and powers of the ESCB in the field of statistics by providing that when the Council of the European Union adopts measures for the production of statistics necessary for the performance of the tasks of the EU, such measures should be without prejudice to Article 5 of the Statute of the ESCB. Article 5.1 of the Statute of the ESCB provides that, to undertake the tasks of the ESCB, the ECB, assisted by the NCBs, must collect the necessary statistical information either from the competent national authorities or directly from economic agents.


    Further details of the ECB’s competence to collect statistical data are set out in Council Regulation (EC) No 2533/98 of 23 November 1998 concerning the collection of statistical information by the European Central Bank.1 According to Article 2(1) thereof, the particular areas of ESCB statistical competence include monetary and financial statistics, banknote statistics, payments and payment systems statistics, financial stability statistics, balance of payments statistics and international investment position statistics. Regulation (EC) No 2533/98 further defines the reference reporting population for the ESCB statistics (Article 2), confidentiality regime (Articles 8, 8a, 8b, 8c and 8d) and enforcement (Article 7) and gives the ECB the power to adopt regulations for the definition and imposition of its statistical reporting requirements (Article 5(1)). The most recent amendment to Regulation (EC) No 2533/98 introduced relevant changes to facilitate carrying out the statistical information collection tasks of the ESCB.2 The changes under Regulation (EC) No 2533/98 related, inter alia, to the reference reporting population, the statistical principles, and the exchange of confidential information with the Commission (Eurostat).


    The competence to collect statistics is shared, in certain fields, with the European Commission (Eurostat), which performs its statistical activities in partnership with the national statistical institutes, forming together the European Statistical System (ESS), operating on the basis of Regulation (EC) No 223/2009 of the European Parliament and of the Council of 11 March 2009 on European statistics.3 Both Regulation (EC) No 2533/98 and Regulation (EC) No 223/2009 require the ESS and the ESCB to cooperate closely with a view to minimising the reporting burden and guaranteeing the coherence necessary to produce European statistics.4 Accordingly, in line with the Memorandum of Understanding on Economic and Financial Statistics of 10 March 2003 between the Directorate General Statistics of the ECB and the Commission’s Statistical Office (Eurostat),5 monetary, financial markets and institutions statistics are primarily the ECB’s responsibility, while general economic statistics are primarily the responsibility of the Commission (Eurostat). The two institutions share statistical responsibility, e.g. in relation to the balance of payments, and for quarterly financial and non-financial accounts for institutional sectors. Institutional cooperation between the ESCB and the ESS is further strengthened through the operation of the Committee on Monetary, Financial and Balance of Payments Statistics (CMFB), which is composed of both ESCB and ESS members and assists the Commission in drawing up and implementing the multiannual programme of work relating to monetary, financial and balance of payments statistics.6 In addition, cooperation of the ESCB with the ESS has been strengthened by the establishment of the European Statistical Forum (ESF) by way of a Memorandum of Understanding between the ESCB and the ESS of 24April 2013.7 The ESF allows strategic cooperation in areas of common interest, facilitating the handling of individual issues by the CMFB and other relevant substructures of the two systems.


    The ECB follows with close interest legislative initiatives aimed at strengthening the institutional framework for the production of European statistics and expressed its views in this regard in Opinion CON/2012/848 on the proposed amendments to Regulation (EC) No 223/2009.


    7.1 MONETARY, FINANCIAL INSTITUTIONS AND MARKET STATISTICS


    The ECB compiles and disseminates a wide range of monetary, financial and market statistics and indicators. The monetary aggregates and their counterparts are compiled based on the balance sheet data of the monetary and financial institutions (MFI) sector. The ECB also compiles harmonised statistics on interest rates paid and charged by MFIs.


    Note: Most of the ECB regulations and guidelines in the field of monetary, financial institutions and market statistics were recast in 2013 by way of new legal acts entering into force on 1 January 2015. Where relevant, the below summary therefore presents the framework before and after this date.


    (i) General rules on MFI balance sheet statistics


    – Framework until 1 January 2015:


    Regulation ECB/2008/32 of 19 December 2008 concerning the balance sheet of the monetary financial institutions sector (recast)9 covers the compilation of statistics on aggregate financial assets and liabilities of MFIs in terms of stocks and transactions, net flows of loans and holdings of securities. According to Article 2(1), the actual reporting population consists of the MFIs resident in the territory of the euro area Member States. According to the definition of ‘MFI’ in Article 1, MFIs comprise resident credit institutions, as defined under EU law, and other resident financial institutions whose business is to receive deposits and/or close substitutes for deposits from entities other than MFIs and, for their own account, to grant credits and/or make investments in securities.


    Regulation ECB/2011/12 amending Regulation (EC) No 25/2009 concerning the balance sheet of the monetary financial institutions sector (ECB/2008/32)10 amends the definition of MFIs, electronic money institutions and electronic money in order to continue the collection of statistics from legal persons that are allowed to issue electronic money but have not obtained the status of credit institutions. The Regulation also introduces new identification criteria for European money market funds (MMFs) for European System of Central Banks statistical purposes so that the population of MMFs is aligned with the identification criteria expected to apply for supervisory purposes with the aim of increasing market transparency and facilitating management reporting on funds.


    Pursuant to Article 3(1) of Regulation ECB/2008/32, the ECB is required to establish and maintain a list of MFIs for statistical purposes. This list of MFIs is accessible to the reporting agents concerned. The Annexes to Regulation ECB/2008/32 cover: identification principles of MFIs; statistical reporting requirements; consolidation principles and definitions; the application of minimum reserve requirements and related special rules and minimum standards to be applied by the actual reporting population. According to Article 8 of Regulation ECB/2008/32, NCBs may grant derogations to small MFIs, provided that their combined contribution to the national MFI balance sheet in terms of stocks does not exceed 5%. Regulation ECB/2008/32 is aligned with Regulation ECB/2003/9 (mentioned above in Section 3.3 on minimum reserves) and the statistical information reported by credit institutions must be used by credit institutions to calculate their reserve base in accordance with the latter Regulation. In particular, based on Article 11(1) of Regulation ECB/2008/32, each credit institution must use this information to verify the fulfilment of its reserve requirement over the maintenance period.


    – Framework after 1 January 2015:


    Regulation ECB/2013/33 of 24 September 2013 concerning the balance sheet of the monetary financial institutions sector (recast)11 recasts Regulation ECB/2008/32 with effect from 1 January 2015. The Regulation incorporates the newly adopted European system of national and regional accounts in the European Union (ESA 2010) under Regulation (EU) No 549/2013 of the European Parliament and of the Council of 21 May 2013 on the European system of national and regional accounts in the European Union.12 The reporting of these new statistical requirements will start in early 2015 with data for December 2014.


    (ii) MFI balance sheet statistics: specific rules for post office giro institutions, investment funds, and securitisation vehicles


    – Framework until 1 January 2015:


    Regulation ECB/2006/8 of 14 June 2006 on statistical reporting requirements in respect of post office giro institutions that receive deposits from non-monetary financial institution euro area residents.13


    Article 2(2)(b) of Regulation (EC) No 2533/98 provides that post office giro institutions (POGIs) are part of the reference reporting population, to the extent necessary to fulfil the ECB’s statistical reporting requirements in the field of money and banking statistics. Regulation ECB/2006/8 defines POGIs as post offices that belong to the ‘non-financial corporations’ sector of the ESA 95 (S.11) and, as a complement to postal services, they receive deposits from non-MFI euro area residents with a view to providing money transfer services for their depositors. Statistical information on such deposits cannot be reported within the framework of Guideline ECB/2007/9 of 1 August 2007 on monetary, financial institutions and markets statistics (recast)14 and hence the reporting requirements are laid down in Regulation ECB/2006/8. POGIs that receive deposits from non-MFI euro area residents in this respect undertake similar activities to those undertaken by MFIs and the statistical reporting requirements are similar to those laid down in Regulation ECB/2008/32.


    Regulation ECB/2007/8 of 27 July 2007 concerning statistics on the assets and liabilities of investment funds15 is in part similar in structure to Regulation ECB/2008/32 and Regulation ECB/2006/8. Investment funds (IFs) fall within the reference reporting population in Article 2(2)(a) of Regulation (EC) No 2533/98. Regulation ECB/2007/8 contains a detailed definition of IFs: they are collective investment undertakings (CIUs) that invest in relevant financial and non-financial assets to the extent that those CIUs’ objective is investing capital raised from the public. They must be constituted in one of four ways under EU or national law: under contract law, as a common fund managed by management companies; under trust law, as a unit trust; under company law, as an investment company; or under any other similar mechanism. The actual reporting population consists of the IFs that are resident in the euro area Member States. In relation to information on the holders of bearer shares, the actual reporting population also includes MFIs and those of the OFIs (other financial intermediaries except insurance corporations and pension funds; S.123 under the ESA 95) that are not IFs.


    The actual reporting population must report data on its assets and liabilities on a fund-by-fund basis (or on a group basis, provided the NCB gives prior approval). Annexes to Regulation ECB/2007/8 specify the statistical reporting requirements and the definitions and minimum reporting standards to be applied by the actual reporting population.


    Decision ECB/2009/4 of 6 March 2009 concerning derogations that may be granted under Regulation (EC) No 958/2007 concerning statistics on the assets and liabilities of investment funds (ECB/2007/8)16 provides derogations from statistical reporting requirements that can be granted by the Governing Council to IFs that are subject to national accounting rules which allow the valuation of their assets less frequently than quarterly. Decision ECB/2012/28 of 7 December 2012 amending Decision ECB/2009/4 concerning derogations that may be granted under Regulation (EC) No 958/2007 concerning statistics on the assets and liabilities of investment funds (ECB/2007/8)17 leaves the IF categories laid down in the Annex to Decision ECB/2009/4 unchanged, but reflects certain references to national legislation.


    Regulation ECB/2008/30 of 19December2008 concerning statistics on the assets and liabilities of financial vehicle corporations engaged in securitisation transactions18 introduced a new statistics regime for holdings of securitised assets and the issuance of securities based on these assets by financial vehicle corporations engaged in securitisation transactions (FVCs). The collection of these statistics further enhances the comprehensiveness of the ESCB statistics and enhances transparency in this market segment. The close links between the securitisation activities of FVCs and MFIs require consistent, complementary and integrated reporting. Therefore, the statistical information required under this Regulation is linked to the requirements for MFIs to provide data on securitised loans, as laid down in Regulation ECB/2008/32. This integrated reporting approach in relation to FVCs and MFIs, and in respect of derogations, aims at minimising the reporting burden for reporting agents and avoiding reporting overlaps.


    Both Regulation ECB/2008/30 and Guideline ECB/2007/9 provide certain flexibility on data collection methods in order to minimise the reporting burden.


    – Framework after 1 January 2015:


    Regulation ECB/2013/39 of 18 October 2013 on statistical reporting requirements for post office giro institutions that receive deposits from non-monetary financial institution euro area residents (recast)19 recasts and repeals Regulation ECB/2006/8 with effect from 1 January 2015. The Regulation aims to reflect the new requirements resulting from the implementation of the newly-adopted ESA 2010. The Regulation also caters for new user requirements for monetary policy, economic and financial stability analyses, as well as the contribution to other statistical outputs. The reporting of these new statistical requirements to the ECB will start in early 2015 with monthly and quarterly data for December 2014.


    Regulation ECB/2013/38 of 18 October 2013 concerning statistics on the assets and liabilities of investment funds (recast)20 recasts and repeals Regulation ECB/2007/8 with effect from 1 January 2015. The Regulation aims to reflect the new requirements resulting from the implementation of the newly-adopted ESA2010. The Regulation also caters for new user requirements for monetary policy, economic and financial stability analyses, as well as the contribution to other statistical outputs. The reporting of these new statistical requirements to the ECB will start in early 2015 with monthly and quarterly data for December 2014.


    Regulation ECB/2013/40 of 18 October 2013 concerning statistics on the assets and liabilities of financial vehicle corporations engaged in securitisation transactions (recast)21 recasts and repeals Regulation ECB/2008/30 with effect from 1 January 2015. The Regulation aims to reflect the new requirements resulting from the implementation of the newly-adopted ESA 2010. The Regulation also caters for new user requirements for monetary policy, economic and financial stability analyses, as well as the contribution to other statistical outputs. The reporting of these new statistical requirements to the ECB will start in early 2015 with quarterly data for the fourth quarter of 2014.


    (iii) MFI balance sheet statistics: rules applicable to NCBs


    – Framework until 1 January 2015:


    Guideline ECB/2007/9 establishes the NCBs’ obligations to report monetary, financial institutions and markets statistics to the ECB which are not covered by Regulation ECB/2008/32 (e.g. OFIs, payment systems), but also provides technical details for MFI balance sheet, IF and other reporting. The Guideline specifies the reporting requirements, reporting frequency and other relevant matters (e.g. the revision policy) for 14 datasets (e-money, securitisation, securities, etc.). Data must be reported electronically, in accordance with the standards laid down in Annex IV. Amongst other things, NCBs must compile and report two separate aggregated balance sheets, both on a gross basis, in accordance with Regulation ECB/2008/32: one covering the MFI sub-sector ‘central bank’ and the other covering the sub-sector ‘other MFIs’.


    Every month, the NCBs and the ECB must monitor the consistency between their respective end-month aggregated balance sheet for statistical purposes, as reported under Regulation ECB/2008/32, and their accounting items as reported for the Eurosystem’s weekly financial statement under Guideline ECB/2010/20 (legal framework for accounting and financial reporting).


    Annex VI sets out the variables which are collected to establish and maintain the list of MFIs for statistical purposes required pursuant to Regulation ECB/2008/32, while Annex VII sets out the variables for establishing and maintaining the list of IFs for statistical purposes pursuant to Regulation ECB/2007/8.


    Guideline ECB/2008/31 of 19 December 2008 amending Guideline ECB/2007/9 on monetary, financial institutions and markets statistics22 establishes that under certain conditions financial vehicle corporations engaged in securitisation transactions (FVCs) may be exempt from some or all reporting requirements set out in Regulation ECB/2008/30; NCBs may instead derive the required data from other statistical, public or supervisory data sources, and from centralised securities databases as regards FVC-issued securities and/or FVCs’ holdings of securities.


    Guideline ECB/2009/23 of 4 December 2009 amending Guideline ECB/2007/9 on monetary, financial institutions and markets statistics23 aligns Guideline ECB/2007/9 with the recast Regulation ECB/2008/32 and Regulation ECB/2009/7 of 31 March 2009 amending Regulation (EC) No 63/2002 (ECB/2001/18) concerning statistics on interest rates applied by monetary financial institutions to deposits and loans vis-à-vis households and non-financial corporations. The Guideline takes account of new standards required for the grossing-up of data on MMFs and for the selection of the most representative reference reporting population. Moreover, the Guideline introduces new reporting requirements for loans granted by euro area MFIs to non-financial corporations broken down by branch of activity in order to enhance the economic and monetary analysis of credit developments.


    Guideline ECB/2011/13 of 25 August 2011 amending Guideline ECB/2007/9 on monetary, financial institutions and markets statistics24 acknowledges that electronic money institutions have lost their credit institution status and accordingly amends the scope, frequency and deadline of reporting thereof to ensure the appropriate collection of statistics on electronic money.


    – Framework after 1 January 2015:


    From 1 January 2015, Guideline ECB/2007/9 will be replaced by a new recast guideline aligned with the abovementioned Regulations ECB/2013/33, ECB/2013/38, ECB/2013/39 and ECB/2013/40.


    (iv) MFI interest rate statistics


    – Framework until 1 January 2015:


    The rationale underlying Regulation ECB/2001/18 of 20 December 2001 concerning statistics on interest rates applied by monetary financial institutions to deposits and loans vis-à-vis households and non-financial corporations25 is that the ECB needs a comprehensive, detailed and harmonised statistical picture of the level of interest rates applied by MFIs and their changes over time. This information shows the effect of changes in the official interest rates, which is needed to analyse monetary developments in the euro area Member States. Such information is also necessary so that the ESCB can contribute to the smooth conduct of policies pursued by the competent authorities relating to the prudential supervision of credit institutions and the stability of the financial system.


    The actual reporting population for each euro area Member State consists of a selection of resident credit institutions and other institutions that form part of the potential reporting population. Annex I to Regulation ECB/2001/18 sets out the procedure under which the NCBs select the members of the actual reporting population. The NCBs may choose between two approaches: a census or a sample.


    If an NCB chooses to undertake a census, it must ask each resident credit institution or other institution in the potential reporting population to report MFI interest rate statistics. The variables that need to be collected are the interest rates, the amounts of new business and the interest rates on outstanding amounts.


    In the case of a sample, only a selection of the credit institutions and other institutions in the potential reporting population are asked to report. The sampling variables are the same as for a census. The sample must be set up in such a way that it is representative of the potential reporting population, to maximise the accuracy of the information. There is a minimum national sample size. Furthermore, NCBs that choose the sampling approach must ensure that the sample remains representative over time, by means of regular reviews of the sample. Finally, there are requirements to take account of financial innovation (new instrument categories) and to ensure consistency (the census and sample approaches may only be combined in very limited circumstances and NCBs may not use two or more different samples).


    Annex III to Regulation ECB/2001/18 sets out minimum standards for transmission, accuracy, conceptual compliance and revisions. The Manual on MFI interest rate statistics26 complements Regulation ECB/2001/18.


    In relation to both Regulation ECB/2008/32 (on the balance sheet of MFIs) and Regulation ECB/2001/18 (on MFI interest rate statistics), Decision ECB/2010/10 of 19 August 2010 on non-compliance with statistical reporting requirements27 lays down a harmonised approach to the calculation of sanctions for infringements of the reporting requirements, to the infringement procedure and to any preceding phase.


    – Framework after 1 January 2015:


    Regulation ECB/2013/34 of 24 September 2013 concerning statistics on interest rates applied by monetary financial institutions (recast)28 recasts Regulation ECB/2001/18 in the interest of clarity with effect from 1 January 2015. The Regulation incorporates the newly-adopted ESA 2010. The reporting of these new statistical requirements will start in early 2015 with data for December 2014.


    (v)Securities issuance statistics


    The Centralised Securities Database (CSDB) is a single information technology infrastructure, operated jointly by the members of the ESCB, including NCBs of non-euro area Member States where such NCBs voluntarily participate in the operation of the CSDB. The CSDB receives and stores item-by-item data, in particular data on securities, their issuers and prices. Guideline ECB/2012/21 of 26 September 2012 on the data quality management framework for the Centralised Securities Database29 provides a framework for data quality management (DQM) to be applied to output feed data that can be used to support the production of statistics or other uses in order to ensure the completeness, accuracy and consistency of output data, to the extent possible. Recommendation ECB/2012/22 of 26 September 2012 on the data quality management framework for the Centralised Securities Database30 encourages cooperation between all members of the ESCB participating in the operation of the CSDB and in relation to the application of equal quality standards by such members in accordance with Regulation ECB/2012/21.


    (vi) Payments statistics


    Regulation ECB/2013/43 of 28 November 2013 on payments statistics31 provides the ECB with a framework for the collection of payment statistics necessary to fulfil its tasks from payment service providers, electronic money issuers, and payment system operators. These data are essential for identifying and monitoring developments in the payments markets within the Member States, and for assisting in the promotion of the smooth operation of payment systems. Recommendation ECB/2013/44 of 28 November 2013 on payments statistics32 encourages cooperation between all members of the ESCB participating in the framework for collection of payment statistics in accordance with Regulation ECB/2013/43.


    7.2 EURO AREA ACCOUNTS


    Euro area accounts present a complete and consistent set of quarterly data for all resident institutional sectors. They provide comprehensive information not only on the economic activities of households, non-financial corporations, financial corporations and the government, but also on the interactions between these sectors and the rest of the world. In addition, the euro area accounts link financial and non-financial statistics, thereby allowing for an integrated analysis of non-financial economic activities (such as gross fixed capital formation) and financial transactions (such as the issuance of debt). The euro area accounts also contain consistent financial balance sheets.


    (i) Financial accounts


    To perform its tasks effectively, the ECB requires comprehensive and reliable quarterly financial accounts covering euro area institutional sectors and the rest of the world. Guideline ECB/2013/24 of 25 July 2013 on the statistical reporting requirements of the European Central Bank in the field of quarterly financial accounts (recast),33 defines the statistical reporting obligations for quarterly financial accounts and sets out reporting requirements and deadlines, data transmission standards and derogations. Guideline ECB/2013/24 introduced various improvements in financial account data availability in terms of timeliness and data detail and incorporated the newly-adopted ESA 2010.


    (ii) Non-financial accounts


    The analysis of cyclical movements in the EU’s economy and the conduct of monetary policy within the euro area require macroeconomic statistics on the economic behaviour and relationship between individual institutional sectors that are impossible to identify in data compiled at the level of the economy as a whole. There is therefore a need to produce quarterly accounts by institutional sector, for the EU as a whole and for the euro area. Production of these accounts is part of the overall aim of compiling a system of annual and quarterly accounts for the EU and for the euro area. The system includes the main macroeconomic aggregates and the financial and non-financial accounts by institutional sector.


    Regulation (EC) No 1161/2005 of the European Parliament and of the Council of 6July 2005 on the compilation of quarterly non-financial accounts by institutional sector34 provides a common framework for the contributions of the Member States to the compilation of quarterly European non-financial accounts by institutional sector.


    The ECB issued ECB Opinion CON/2004/4 of 4 February 2004 on the compilation of quarterly non-financial accounts by institutional sector.35 The Memorandum of Understanding on Economic and Financial Statistics between the ECB’s Directorate General Statistics and the Statistical Office of the European Communities (Eurostat), adopted on 10 March 2003, provides that the ECB’s DG Statistics and Eurostat jointly develop the area of non-financial accounts by institutional sector within the framework of national accounts statistics. The development and publication of non-financial accounts by institutional sector for the euro area at quarterly and annual frequency is a shared responsibility.


    (iii) Government finance statistics


    Government finance statistics (GFS) are an important element in supporting the implementation of the Stability and Growth Pact. GFS form an important part of the integrated system of sectoral non-financial and financial accounts for the euro area. NCBs have to report to the ECB on an annual basis and must comply with the principles and definitions of the ESA 95. On the basis of the data reported by the NCBs, the ECB compiles GFS statistics that include euro area and EU aggregates. The ECB is required to disseminate the database to the NCBs on a monthly basis.


    Guideline ECB/2013/23 of 25 July 2013 on government finance statistics (recast)36 aligns the ECB requirements in the field of GFS with the ESA 2010. It provides for comprehensive (i.e. covering all transactions including those in which general government acts as an agent for EU institutions) and reliable GFS for the purposes of economic and monetary analysis, and for procedures for exchanging GFS within the ESCB. It makes arrangements to reflect the fact that part of the information necessary to meet the ESCB’s statistical requirements in the field of GFS is compiled by competent national authorities other than NCBs laying down that certain tasks under the Guideline require cooperation between the ESCB and the competent national authorities. Furthermore, since the statistical sources at Union level do not fully satisfy the needs of the ESCB in respect of coverage and timeliness of government debt and deficit-debt adjustment statistics and statistics on transactions between the Member States and the EU budget, the Guideline establishes a framework for further compilation by the competent national authorities. Finally, the Guideline contains a procedure for technical amendments to the annexes to the Guideline, provided that such amendments neither change the underlying conceptual framework nor affect the reporting burden.


    7.3 EXTERNAL STATISTICS


    Guideline ECB/2004/15 of 16 July 2004 on the statistical reporting requirements of the European Central Bank in the field of balance of payments and international investment position statistics, and the international reserves template37 sets out statistical reporting requirements, data submission deadlines, as well as data transmission standards and derogations. Balance of payments statistics must be reported at two frequencies: monthly and quarterly. The statistics reported on a monthly basis show the main items affecting monetary conditions and exchange markets, and those reported on a quarterly basis provide more detailed information to permit further analysis of external transactions.


    ‘Balance of payments’ refers to the statistical statement that reports cross-border transactions. ‘International investment position’ means the balance sheet that reports the stock of cross-border financial assets and liabilities at a reference date. It contributes in particular to assessing Member States’ external vulnerability and to monitoring developments in holdings of liquid assets abroad. The ECB’s definitions of euro area monetary aggregates are based on a harmonised definition of the money-issuing and money-holding sectors. The former sector consists of MFIs resident in the euro area, while the latter sector includes all non-MFIs resident in the euro area other than the central government. The money-holding sector thus consists of: households; non-financial corporations; financial institutions other than MFIs; State and local governments; and social security funds.38 The ‘international reserves template’ is a statistical statement that reports stocks of reserve assets, other foreign currency assets and reserve-related liabilities of the Eurosystem at a reference date.


    Furthermore, the NCBs and the ECB monitor the quality of the data. Also, where some of the required statistics are compiled by national authorities other than NCBs, the NCBs must endeavour to establish appropriate modalities for cooperation, where these do not already exist. The ECB has also published methodological guidance with additional references to methodologies and sources used in the euro area balance of payments and international investment position statistics.39


    Guideline ECB/2011/23 of 9 December 2011 on the statistical reporting requirements of the European Central Bank in the field of external statistics (recast)40 recasts Guideline ECB/2004/15 with effect from 1 June 2014 in order to align the ECB statistical reporting standards with the IMF Balance of Payments and International Investment Position Manual,41 the international statistical standard for national accounts as set out in the latest version of the System of National Accounts of the United Nations Statistical Commission and ESA 2010. Guideline ECB/2013/25 of 30 July 2013 amending Guideline ECB/2011/23 on the statistical reporting requirements of the European Central Bank in the field of external statistics42 inserts technical amendments to Annexes II and III of Guideline ECB/2011/23 without changing the underlying conceptual framework or affecting the reporting burden of reporting agents in Member States and also enters into force on 1 January 2014.


    Recommendation ECB/2004/16 of 16 July 2004 on the statistical reporting requirements of the European Central Bank in the field of balance of payments and international investment position statistics, and the international reserves template43 is somewhat similar to Guideline ECB/2004/15 and is addressed to the Irish Central Statistics Office and the Ufficio Italiano dei Cambi. The ECB recommendation is needed because these are the bodies in Italy and Ireland that collect and compile the required statistics and they are not appropriate addressees of a Guideline. Recommendation ECB/2011/24 of 9 December 2011 on the statistical reporting requirements of the European Central Bank in the field of external statistics44 reflects the amendments introduced by Guideline ECB/2011/23 and enters into force from 1 June 2014, The Guideline is addressed to the Irish Central Statistics Office and the National Statistics Office in Malta as these are the bodies in Ireland and Malta that collect and compile the required statistics and they are not appropriate addressees of the Guideline.


    Regulation ECB/2012/24 of 17 October 2012 concerning statistics on holdings of securities45 sets out statistical reporting requirements, data submission deadlines, as well as data transmission standards and derogations for high quality statistical information on a security-by-security basis regarding securities held by euro area institutional sectors, and securities issued by euro area residents and held by non-euro area institutional sectors. The Regulation provides that reporting agents resident in a euro area Member State must report positions, transactions and, where available, other changes in the volume of securities they hold on a security-by-security basis. NCBs are required to classify and aggregate these data. The ECB is also enabled to provide analytical and statistical support to the European Systemic Risk Board in accordance with Council Regulation (EU) No 1096/2010 of 17 November 2010 conferring specific tasks upon the European Central Bank concerning the functioning of the European Systemic Risk Board.46


    Guideline ECB/2013/7 of 22 March 2013 concerning statistics on holdings of securities47 establishes the obligations of the NCBs to report to the ECB statistics on holdings of securities collected and defines the procedures for the reporting of such statistical information collected from the actual reporting population pursuant to Regulation ECB/2012/24. The classification of data to be reported under this Guideline is consistent with the rules laid down in ESA 2010.


    7.4 HARMONISED INDICES OF CONSUMER PRICES (HICP)


    Price stability, the ECB’s primary objective, is defined in terms of the Harmonised Index of Consumer Prices (HICP) for the euro area. The responsibility for the publication of a wide range of statistics on prices and costs, national accounts, labour markets, external trade and various other general economic statistics lies primarily with the Commission (Eurostat), which realises this competence in the framework of Council Regulation (EC) No 2494/95 of 23 October 1995 concerning harmonised indices of consumer prices.48 The ECB works closely with the Commission (Eurostat) to develop harmonised statistical concepts and achieve regularly available high quality euro area statistics.


    In the past, the ECB has adopted a number of opinions in the field of HICP statistics, including Opinion CON/2006/13 on the temporal coverage of price collection in the HICP,49 Opinion CON/2007/30 on sampling, replacement and quality adjustment relating to the HICP,50 Opinion CON/2010/67 on a proposal for a Commission regulation laying down detailed rules for the implementation of Council Regulation (EC) No 2494/95 as regards minimum standards for the quality of HICP weightings51 and Opinion CON/2012/77 on a proposal for a Commission regulation amending Regulation (EC) No 2214/96 concerning harmonised indices of consumer prices (HICP): transmission and dissemination of sub-indices of the HICP, as regards establishing harmonised indices of consumer prices at constant tax rates and on a proposal for a Commission regulation laying down detailed rules for the implementation of Council Regulation (EC) No 2494/95 concerning harmonised indices of consumer prices, as regards establishing owner-occupied housing price indices.52 The ECB opinions in the HICP area stress the need for full comparability of the HICP across Member States and for close involvement of the ECB in the further development of the HICP framework.


    7.5 CONFIDENTIALITY


    Guideline ECB/1998/NP28 of 22 December 1998 concerning the common rules and minimum standards to protect the confidentiality of the individual statistical information collected by the European Central Bank assisted by the national central banks53 defines the specific rules related to protection of the confidential statistical information within the ESCB, including logical and physical protection, third party access, the use of data transmissions and networks, as well as documentation and staff awareness and reporting. Additional instruments ensuring compliance by ECB staff with their obligations to protect confidential and sensitive information include the Conditions of Employment for Staff of the European Central Bank, European Central Bank Staff Rules and the Code of Conduct of the European Central Bank, as well as specific ECB administrative circulars.


    Decision ECB/2010/33 of 27 December 2010 on the transmission of confidential data under the common framework for business registers for statistical purposes54 defines the format, security and confidentiality measures, and procedures concerning the data that the ECB and NCBs receive from the Commission and the data transmitted from the NCBs to the NSIs and other national authorities which participate in the ESS on the basis of Regulation (EC) No 177/2008 of the European Parliament and of the Council of 20 February 2008 establishing a common framework for business registers for statistical purposes and repealing Council Regulation (EEC) No 2186/93.55 This ECB Decision complements Commission Regulation (EU) No 1097/2010 of 26 November 2010 implementing Regulation (EC) No 177/2008 of the European Parliament and of the Council establishing a common framework for business registers for statistical purposes, as regards the exchange of confidential data between the Commission (Eurostat) and central banks,56 thus taking account of the separate governance structures of the ESS and the ESCB.
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    8 FRAUD PREVENTION, TRANSPARENCY AND DATA PROTECTION


    8.1 FRAUD PREVENTION


    Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF)1 provides that OLAF initiates and conducts administrative fraud investigations within the institutions, bodies, offices and agencies established by, or on the basis of, the EC and Euratom Treaties. Decision ECB/2004/11 of 3 June2004 concerning the terms and conditions for European Anti-Fraud Office investigations of the European Central Bank, in relation to the prevention of fraud, corruption and any other illegal activities detrimental to the European Communities’ financial interests and amending the Conditions of Employment for Staff of the European Central Bank2 sets out the duties of ECB employees, members of the ECB’s Governing Council, General Council and Executive Board, and any members of NCB staff or governing bodies who attend Governing or General Council meetings. The Decision sets out their duty to cooperate with OLAF and to report any information about illegal activity, together with the duty to assist OLAF in any internal investigation of the ECB.


    8.2 TRANSPARENCY


    A number of non-public legal acts were collectively published in the Official Journal in 2001 by means of Decision ECB/2000/12. The aim was to increase transparency, even where the ECB was not legally required to publish the information. Two examples of non-public legal acts that were published in this manner were the abovementioned Guideline ECB/1998/NP28 on protecting the confidentiality of statistical information and Decision ECB 1998/NP1 of 19 June1998 on the appointment and on the duration of the mandate of the external auditor of the European Central Bank.


    Decision ECB/2004/3 of 4 March 2004 on public access to European Central Bank documents3 refers to the importance of openness and the balance to be struck between granting access to documents and the need to protect certain public and private interests by way of exceptions. The Decision defines the conditions and limits on the ECB’s granting of public access to ECB documents.


    Any EU citizen and any natural or legal person residing or having its registered office in the EU has a right of access to ECB documents, subject to the conditions and limits set out in the Decision.


    The Decision sets out the exceptional cases where the ECB must refuse access to a document, for example cases where disclosure would undermine the protection of the public interest as regards the financial, monetary or economic policy of the EU or a Member State, the internal finances of the ECB or the NCBs or where disclosure would compromise the integrity of euro banknotes. The Decision also sets out the procedure relating to applications for access to documents.


    Decision ECB/2011/6 of 9 May 2011 amending Decision ECB/2004/3 on public access to European Central Bank documents4 amends the abovementioned Decision in the light of Council Regulation (EU) No 1096/2010 of 17 November2010, which confers specific tasks upon the ECB concerning the functioning of the European Systemic Risk Board (ESRB). This amending Decision reflects the fact that the ECB draws up and holds documents in the field of financial stability, including documents relating to its support to the ESRB, which qualify as ECB documents within the meaning of Decision ECB/2004/3. It provides that the ECB may refuse access to ECB documents where their disclosure would undermine the protection of the public interest as regards the stability of the financial system in the EU.


    8.3 DATA PROTECTION


    Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18December 2000 on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data5lays down the data protection principles and rules applicable to all EU institutions and bodies and provides for an independent data protection officer (DPO) to be appointed by each such institution and body.


    The aim of Decision ECB/2007/1 of 17 April 2007 adopting implementing rules concerning data protection at the European Central Bank6 is to fulfil the obligation under Article 24(8) of that Regulation of each EU institution or body to adopt further implementing rules concerning the DPO.


    The implementing rules concern, in particular, the appointment, independent status, tasks, duties and powers of the DPO and clarify, inter alia, its consultative, advisory, investigative and compliance monitoring role.


    The Decision also defines the tasks and duties of the controllers of personal data, i.e. the managers who determine the purposes and means of the processing of personal data. There are also data protection coordinators, whose role is to assist the controllers in fulfilling their obligations and to assist the DPO in various ways, including identifying the relevant controllers and promulgating the DPO’s advice.


    The rights of data subjects, i.e. natural persons whose data are being processed by ECB units, are defined in detail in Articles 11 to 19 of Regulation (EC) No 45/2001. The implementing rules therefore only contain a few extra provisions relating to the exercise by data subjects of such rights.


    Decision ECB/2013/1 of 11 January 2013 laying down the framework for a public key infrastructure for the European System of Central Banks7 establishes the framework for the Eurosystem’s own public key infrastructure (ESCB-PKI) which can issue all types of electronic certificates such as personal and technical certificates for ESCB and non-ESCB users, and which is flexible enough to adapt to developments in ESCB and Eurosystem electronic applications, systems, platforms and services. The ESCB-PKI is developed by the providing central bank on behalf of and for the benefit of the Eurosystem central banks, which issues, manages, revokes and renews certificates in accordance with the ESCB’s certificate acceptance framework. Apart from certificate issuance, renewal, revocation and confirmation of the validity of a certificate, the ESCB-PKI also provides private key recovery to ensure the recovery of public key-based encrypted information in the event of certificate loss, delivery and management of cryptographic tokens to certificate subscribers when needed, as well as the provision of information and technical support to the ESCB project managers to help them to integrate ESCB-PKI certificates into their applications. ESCB and Eurosystem electronic applications, systems, platforms and services with medium or above-medium criticality may only be accessed and used if a user has been authenticated by means of an electronic certificate issued and managed by a certification authority accepted by the ESCB in accordance with the ESCB certificate acceptance framework, including by the ESCB-PKI certification authority, or by certification authorities accepted by the ESCB for TARGET2 and TARGET2 Securities for those two applications.
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